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ow JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JourNAI 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Appealing the Judgment in 
Excess of Policy Limits 


by FRANCIS L. KENNEY, JR. 


are ARTICLE con- settlements, securing and 
siders the right of an cD, giving evidence, obtaining 
insurer to appeal, where = Dy. the attendance of witnesses 
a judgment in excess of a a and in the conduct of suits. 
& NCS ee RS A Ali . .”’ Insurance Policy An- 


the amount of the policy 
coverage has been rend- 
ered, by posting a super- 
sedeas bond in the amount 
of the portion of the judg- 
ment for which the insurer 
would be liable. The right 
of the insurer to appeal is 
an incident of its contrac- 
tual right to defend suits 


against the insured. Pacific 
Coast Cas. Co. v. Gen’'l 
Bonding & Cas. Ins. Co., 


240 F. 36 at p. 40 (C.C.A. 
Cal., 1917); 29 Am. Jur., 
Insurance, sec. 1075. 


Nonobligation of Insurer 
to Furnish Appeal Bonds 


The “right to defend” clause, in the standard 
form liability policy in current use, provides: 


“As respects such insurance as is afforded by 
the other terms of this policy the company shall, 
(a) defend in his name and behalf any suit 
against the insured alleging and 
seeking damages on account thereof, even if such 
suit is groundless, false or fraudulent; but the 
company shall have the right to make such in- 
vestigation, negotiation and settlement of any 
claim or suit as May be deemed expedient by 
the company; (b) pay all premiums on bonds 
to release attachments for an amount not in 
excess of the applicable limit of liability of this 
policy, all premiums on appeal bonds required 
in any such defended suit, but without any 
obligation to apply for or furnish such bonds, 
all costs taxed against the insured in any such 
suit. . .” Insurance Policy Annotations, 
vol. 1, p. 41, (1943 supp.) Section of Insurance 
Law, American Bar Association. 


Insured’s Cooperation Sought 


By reason of the nonobligation of the in- 
surer to furnish appeal bonds, a second 
clause of the policy setting out conditions 
for the insured is related to the appeal. This 
clause states: 

‘The insured shall cooperate with the company 
and, upon the company’s request, shall attend 
hearings and trials and shall assist in effecting 


THE 
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102. 
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Older Decisions Not 
Precedents 


Continuous litigation over 
these policy provisions 
caused frequent changes 
to obviate the effect of 
judicial holdings, and re- 
sulted in their present re- 
finement. For this reason 
decisions over several years 
old are frequently mooted 
because of changes in pol- 
i provisions, or changes 
318 in State Statutory provi- 

sions concerning either the 
policy or procedure in suits under the policy, 


or both. 


Good Faith of Insurer and Insured 


A basic proposition still remains in the re- 
quireme nt of good faith by both parties to 
the —a contract at all stages of their 
relations. Com. Cas. Ins. Co. v. Fruin-Col- 
non Contracting Co., 32 F. 2nd 425, (C. C. A. 
8th, 1929); State Auto Mut. Ins. Co. v. York, 
104 F. 2nd 730, (C. C. A. N. C., 1939); 
Lincoln Park Arms Bldg. Corp., for the use 
of Schroeder v. U. S. F. & G. Co., 287 Til. 
App. 520, 5 N. E. 2nd 773 (1936) ; Ohio Cas. 


Ins. Co. v. Gordan, 95 F. 2nd 605, (C. C. A. 
Okla., 1938); Auto Mut. Ind. Co. v. Shaw, 
Fla., 184 So. 852 (1938). 


This proposition has found expression in 
the rule of right and justice, announced in 
the Federal Court that the rights of the 
Insurer under the policy are not absolute 
but are subject to modification where the 
claim is in excess of the policy coverage 

Traders & Gen’'l Ins. Co. v. Rudco Oil Co., 
[4 CCH Fire and Cananls Cases 334] 129 
F, 2nd 621, (C. C. A. 10th). 


From this it follows that the problem of 
the appeal as an element of a complete de- 
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fense must be considered in each claim 
above the policy limits from its inception. 


Problems Posed by Excess Judgment 


In every case of a claim in excess of the 
policy coverage there is presented the pos- 
sibility of an excess judgment. And where 
a judgment is rendered over the coverage 


the insurer must consider the following 
problems: 
What is the financial position of the in- 


sured? 
Will the insured post any required bond? 


Is the bond required in connection with 
the appeal jurisdictional ? 


If not jurisdictional, is a bond compulsory 
to supersede the judgment pending the ap- 
peal? 


If supersedeas bond is not posted, can the 
plaintiff (appellee), either (a) have execu- 
tion against the property of the insured, or 
(b) sue the insurer on the policy, while the 
appeal is pending, or (c) do both? 


If the insured cannot, may the insurer post 
a supersedeas bond for the amount of its 
policy coverage? 


While the last question, the sixth, is the 
main consideration here, the others are re- 
lated to it and to the right of the insured to 
appeal. Before attempting answers, it may 
be helpful to consider, first, the practice in 
the Federal Courts, and then some of the 
State statutes and decisions bearing on the 
problem. 


FEDERAL PRACTICE 


Under the Federal Rules of Civil Procedure 
approved December 20th, 1937, U.S. C. A., 
title 28, “the filing of a notice of appeal is 
jurisdictional . . . further steps however are 
not jurisdictional”. Cyc. of Fed. Proc., vol. 
10, sec. 5176; Fahs v. Merrill, 142 F. 2nd 651, 
(C. C. A, Fla., 1944); Walleck v. Hudspeth, 
128 F. 2nd 343 (C. C. A. Kan., 1942); Miller 
v. U. S., 114 F. 2nd 267, (C. C. A. 7th, 1940). 


“Insufficiency of bond or failure to furnish 
bond does not affect the validity of the 
appeal.” Monographs on New Developments 
in Trial and Appellate Practice under Fed- 
eral Rules of Civil Procedure, p. 336, by 
Werner Ilsen. But when a stay of execu- 
tion is desired, a supersedeas bond must be 
given under Rule 73 (d). Fid. & Dep. Co. 
of Md. v, Davis, 127 F. 2nd 780, (C. C. A. 
4th, 1942); 36 C. J. S., Fed. Courts, p. 288, 
sec, 294; Cyc. of Fed. Proc., 2nd ed., vol. 10, 
sec, 5186. 
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Right of Court to Fix Amount of Bond 


Rule 73 (d) states: 


“SUPERSEDEAS BOND. Whenever an appe!- 
lant entitled thereto desires a stay on appeal, 
he may present to the court for its approval a 
supersedeas bond which shall have such surety 
or sureties as the court requires. The bond shall 
be conditioned for the satisfaction of the judg- 
ment in full together with costs, interests, and 
damages for delay, if for any reason the appeal 
is dismissed or if the judgment is affirmed, and 
to satisfy in full such modification of the judg- 
ment and such costs, interest, and damages as 
the appellate court may adjudge and award. 
When the judgment is for the recovery of money 
not otherwise secured, the amount of the bond 
shall be fixed at such sum as will cover the 
whole amount of the judgment remaining unsat- 
isfied, costs on the appeal, interest, and damages 
for delay, unless the court after notice and 
hearing and for good cause shown fixes a differ- 
ent amount or orders security other than the 
bond, a 


The italicized provision, which is new, sets 
up any right in the insurer here under con 
sideration. In commenting on this italicized 
section, Ilsen in Monographs on New Devel- 
opments (supra), note 281, p. 334, quotes the 
remarks of Judge W. D. Mitchell before the 
American Bar Association Institute (Cleve- 
land, 1938) as follows: 


“That last clause was put in there to cover 
cases (some of which were brought to the atten- 
tion of the Advisory Committee) where money 
judgments had been entered against the defend- 
ants in enormous sums and they were utterly 
unable to give a supersedeas bond to stay the 
execution of the judgment—they did not have 
sufficient assets. Their right of appeal and stay 
was practically destroyed, and this allows the 
court in a case of hardship of that kind, on 
notice and hearing, to determine what the secu- 
rity ought to be. I should think that In such a 
case the court would probably find out the size 
of appellant’s pocketbook and fix the bond ac 
cordingly. Certainly if he pledges every penn) 
he has in the world, he oughtn't to be restrained 
in his right of appeal.’’ 


These remarks by Judge Mitchell, while 
lacking a specific reference to insurance, ap- 
ply to the problem here under discussion. 
And such an extension of his statement 
places some emphasis on the policy as a 
physical asset of the insured. 


Extension of Ten-Day Stay 


This rule 73 (d) must be read in conjunc- 
tion with Rules 62 (a) and 62 (f). Rule 62 
(a) grants an automatic ten-day stay from 
the time judgment is entered. Rule 62 (f) 
extends the stay under certain circumstances 
beyond the ten-day period of Rule 62 (a) 
by providing “that in any state in which a 
judgment is a lien upon the property of the 
judgment debtor and in which the judg- 
ment debtor is entitled to stay of execution 
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: a judgment debtor is entitled, in the 
district court held therein to such stay as 
would be accorded him had the action been 
maintained in the courts of that State”. It 
is thus a rule of extension and not of limita- 
tion. Here the State statutes must be 
consulted, and applied to the facts of the 
particular case. 

Under Rule 73 (d), ‘‘where the appellant from a 
judgment for the recovery of money seeks to 
have the bond fixed at a different amount than 
that prescribed by rule, or to be allowed to give 
security other than the bond, Rule 73 (d) ex- 
pressly requires notice and hearing and a show- 
ing of good cause, which means of course that 
the motion should state grounds.’’ Moore’s Fed. 
Prac., vol. 4, p. 663, note to form 73.05. 


Filing of Cost Bond with Notice of Appeal 


It is suggested that where a notice and mo- 
tion are being filed to have the supersedeas 
bond fixed at an amount less than the judg- 
ment, the cost bond under Rule 73 (c) be 
filed with the notice of appeal. While Rule 
73 (c) states that no appeal bond is re- 
quired if a supersedeas is given, yet cer- 
tainly the motion for a supersedeas for less 
than the face of the judgment will have 
more force if unhampered by considerations 
of costs. The purpose of the requested stay 
is the protection of the insured, and since 
the insurer is liable for the costs above the 
coverage of the policy, nothing is being 
added to its liability. It is only another 
indication of that good faith which must 
be a constant between the insurer and the 
insured. 


Refusal of District Court to Approve Bond 


“Where an appellant attempts, upon good cause 
shown, to obtain approval by the district court 
of a supersedeas bond in an amount less than 
that required under Rule 73 (d) and fails, it 
appears that his remedy would be to docket his 
action in the appellate court under Rule 75 (j) 
and then apply to the appellate court for an 
approval of a supersedeas bond in a sum which 
the appellant believes adequate and which the 
district court has refused to approve, particu- 
larizing on the circumstances of the refusal by 
the district court and the cause which necessi- 
tates the approval of such bond. Under Federal 
Rule 62 (g), the power of the appellate court 
or a judge thereof is not limited in so far as 
they may ‘make any order appropriate to pre- 
serve the status quo’.’’ Moore’s Fed. Prac., vol. 
3, p. 3395, n. 10. 


This proposed procedure under Rule 75 (j) 
and Rule 62 (g), is an alternative possibility, 
should the district court refuse to approve 
bond as requested. 


When the rather complete discretion lodged 
in the district court under Rule 73 (d) is 
considered in the light of the liberal spirit 
in which the rule was enacted there seems 


little reason to doubt that a proper showing 
of facts at the hearing on the motion will 
secure the requested relief. 


The requirements which may be demanded 
under the motion must be developed from 
the facts of the case. In view of Judge 
Mitchell’s remarks, the financial condition 
and the amount of policy protection of the 
appellant are basic requirements. 


Links Between Federal and State Practice 


Some emphasis has just been placed upon 
the Federal Practice for a number of rea- 
sons. “The Federal Rules of Civil Pro- 
cedure control the procedure in the district 
courts: ..."” 3 C. J. S&S Fedk Coasts. p. 
964, sec. 96. All suits defended under lia- 
bility policies are removed to the Federal 
Courts on diversity of citizenship grounds, 
given the jurisdictional amount. Up to the 
present time, third-party practice under 
Rules 14 and 18 (b) has not been extended 
to permit a joinder of insurer and insured 
as party defendants. Jennings et al. v. Beach 
et al., [8 CCH Automobile Cases 954] 1 F. R. 
D. 442, (D. C. Mass., 1940) ; Pitcairn et al. z 
Rumsey et al., [7 CCH Automobile Cases 1] 
32 F. Supp. 146, (D. C. Mich., 1940). An 
exception has been indicated, however, 
where the insurer is defending under a 
reservation of rights and a dispute exists 
between it and the insured. Tullgren v 
Jasper et al., 27 F. Supp. 413, (D. C. Md., 
1939). Quite possibly the right to remove 
may be present in a state which makes the 
appeal bond a jurisdictional requirement; 
or which, in the absence of a supersedeas 
to the full amount or double the judgment, 
permits separate suit by the appellee against 
the insurer while the appeal is pending; or 
which permits execution to issue against 
the insured. Under such circumstances a 
substantial benefit may be derived from the 
removal, 


STATE PRACTICE 


Joinder of Insurer and Insured 


In considering this right of an insurer to 
appeal, where an excess judgment has been 
rendered, by posting bond in the amount 
of the policy coverage, it should probably 
be noted that the State practice may permit 
the joinder of the insurer and the insured 
in the suit by the plaintiff claimant. This 
situation is present in Louisiana, Rhode 
Island, Wisconsin and Alabama. 


Where this practice of joinder is permitted, 
a distinction may be made between required 
and optional policies. Cf. Appleman, /nsur- 
ance Law and Practice, vol. 8, sec. 4862; Cal. 
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L. Rev. 32: 202-205. 


The right to join may 
also depend upon the willingness of the de- 


fendant to bring in his insurer. Jurisdiction 
and Procedure of the Federal Court Com- 
pared with California Procedure by Hon. Leon 
R. Yankwich, Judge, U. S. Dist. Court, So. 
Dist. of Cal., 1 F. R. D. 453 at p. 475. The 
practice in such States is without the scope 
of this discussion. 


Required Bond 


In both code pleading and common law 
States, the required bond may be either a 
single bond which serves as both a cost 
bond and a supersedeas, or a cost bond 
and a supersedeas bond may be separately 
provided for. It is variously termed a bond, 
security, or undertaking. 


Optional Bond 


In a number of States the jurisdictional re- 
quirement is satisfied by an undertaking 
covering costs and expenses, while a sepa- 
rate provision permits a supersedeas if a 
stay is desired. 


Limiting Security on Appeal (N. Y.) 


When this situation is present, the insurer 
may be confronted with a holding such as 
that in Materazzi v. Com. Cas. Ins. Co., 
(1935) 157 Misc. 365, 283 N. Y. S. 942, ai- 
firmed without opinion in 246 App. Div. 522, 
283 N. Y. S. 430, where it was held that 
pendency of an appeal, without supersedeas, 
from a judgment in favor of the injured 
person against the insured, does not pre- 
clude an action by the injured person 
against the insurer. In this case the court 
disapproved the decision in Schroeder 7 
Cas. Co., (1925) 126 Misc. 205, 213 N. Y. S. 
649, to the contrary, and repudiated the 
contention that the insured’s “liability im- 
posed by law” provided for in the policy, 
had not accrued and would not be fixed 
until all rights of appeal from the judgment 
against it had been exhausted, and that the 
“judgment” referred to in the New York 
statute means a final judgment after the 
exercise or abandonment of any right to 
appeal. Some distinction will be encoun- 
tered in New York, as in other States, be- 
tween statutory and nonstatutory policies. 
It now, however, appears accepted that 
the New York Civil Practice Act provides 
for limiting security on appeal. Cf. secs. 
568, 614 and 615. 

The Kentucky case of Consolidated Under- 
writers v. Richards, (1939) 276 Ky. 275, 124 
S. W. 2nd 54, followed the Materazzi case, 
supra. This case held “that an insurer 
which failed to execute a supersedeas bond 
THE 
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on the appeal of the assured was not exempt 
from liability to the injured parties during 
the pendency of the appeal,” pointing out 
that the insurance policy involved stipulated, 
among other things, that the insurer should 
“pay all premiums on the appeal bond re- 
quired in any such defended suit... .” 125 
A. L. R. at p. 756. The case is silent con- 
cerning the insurers nonobligation “to apply 
for or furnish such bonds.” ~ 


Insurer's Right to Supersede (Ky.) 


However, the insurer may supersede the 
judgment to the amount of the coverage 
under a later Kentucky case, Tucker v. State 
Automobile Mut. Ins. Co., (1939) 280 Ky. 
212, 132 S. W. 2nd 935. While the Tucker 
case settles the question under Kentucky 
practice, it also emphasizes that the right 
under discussion may also include a “must” 
in those States which permit an immediate 
suit against the insurer upon rendition of 
a lower-court judgment against the insured. 


An interesting example of judicial construc- 
tion is the decision of the Kentucky court 
in the Tucker case, supra, which bottomed its 
holding on the New York case of Schroeder 
v. Columbia Cas. Co., supra, carefully dis- 
tinguishing its decision from the Kentucky 
case of Consolidated Underwriters  v. 
Richards, supra, the latter case exactly lining 
up with the New York case of Materazzi v. 
Com. Cas., supra, which overruled the 
Schroeder case. 


Garnishment of Insurer (Wash.) 


In Washington, “pendency of an appeal 
from a judgment in favor of the injured 
person against the insured in which no 
supersedeas was taken was held in Gooschin 

Mercer Casualty Co., (1934) 178 Wash. 
114, 34 P. 2nd 435, not to prevent a garnish- 
ment of the insurer by the injured person”, 
106 A. L. R. at p. 526. 


Cost Bond (Ariz.) 


In Arizona the bond on appeal must be 
“in at least double the amount of the prob- 
able costs of both the supreme court and 
the superior court, to be estimated by the 
clerk of the superior court, and conditioned 
that the appellant will prosecute his appeal 
to effect, and will pay all costs which have 
accrued in the superior court and which 
may accrue in the supreme court. ... ” 
(Secs. 1236, 1238, R. S. 13) sec. 3664, Ariz. 
Rev. Code 1929. And a party unable to give 
bond “may nevertheless prosecute his ap- 
peal by ... filing an affidavit stating he is 
unable to give bond on appeal, and the 
reasons therefor, ...” Sec. 3665. This bond 


MAY 





(262) 





XUM 











al 


1O 
mn 
h. 


h- 


be 
b- 
nd 
he 
ec 
al 
ve 
ch 

” 
iZ. 
ve 
p- 


he 


ad 


Y 





XUM 


or affidavit does not suspend the judgment, 
but execution may issue thereon as if no 
appeal had been taken. Sec. 3666. To sus- 
pend the execution of a judgment for the 
recovery of money by giving instead of the 
appeal bond or affidavit, the appellant must 
file in addition thereto, a bond approved by 
the judge of the superior court, payable to 
the appellee, in a sum at least double the 
amount of the judgment and costs. Sec. 
3668. Here it is the cost bond under sec. 
3664 which is jurisdictional. Town of Flag- 
staff et al v. Gomez, (1921) 23 Ariz. 184, 202 
p. 401. 


No Cost Bond (Mo.) 


The Missouri Code of Civil Procedure, ef- 
fective January Ist, 1945, provides at sec. 
129 for appeal by filing of notice, and at 
sec. 132 that appeals shall stay execution. 

“when the appellant, at or prior to the time 
of filing notice of appeal presents to the court 
for its approval of a supersedeas bond. — 
when the judgment is for the recovery of money 
not otherwise secured, the amount of the bond 
shall be fixed at such sum as will cover the 
whole amount of the judgment remaining unsat- 
isfied, costs on the appeal, interest, and dam- 
ages for delay, unless the court after notice and 
hearing and for good cause shown fixes a dif- 
ferent amount or orders security other than the 
bond. " (Laws, 1943, p. 353, eff, 1-1-45.) 


The italicized provision is identical with 
Federal Rule 73 (d). The same require- 
ments of notice and hearing and showing 
of cause on the motion are present with 
this omission. No separate cost bond is 
provided for under the Missouri practice. 


Cost and Supersedeas Bonds in 
Other States 


In Montana it is the cost bond, not exceed- 
ine $300, which is jurisdictional. Mont. Rev. 
Codes 1921, secs. 9733, 9734, 9735; In re 
Bernheims Estate, (1928) 82 Mont. 198, 266 
P. 378. 


In Ohio the cost bond and supersedeas 
bond are consolidated and jurisdictional. 
Page’s Code Ann., vol. 9, sec. 12223-6. But 
this is true only as to appeals on questions 
of law and fact. Morris v. Retail Clerks In- 
ternational Protective Ass'n, 20 O. O. 10, appeal 
dismissed in 137 O. S. 540. However, an 
appeal may be taken on questions of law 
without bond, which is in Ohio practice an 
error proceeding. 


In Illinois the problem is discussed in 
Ancateau for Use of Trust Co. of Chgo. v. 
Com. Cas. Co., (1943) 318 Ill. App. 553, 48 
N. E. 2nd 440, in connection with any right 
in the injured person against the insurer, 
in the absence of a supersedeas bond, pro- 
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vided for by sec. 82 of the Ill. Civil Prac- 
tice Act, and the court held that there is 
no direct right of action against the insurer 
while the prior appeal is pending. 


In Arkansas “the supersedeas may be issued 
to stay proceedings on a part of a judgment 
or order...” Pope’s Digest of the Statutes 
of Arkansas, 1937, chap. 41, sec. 2769. 


In West Virginia “except when an appeal, 
writ of error or supersedeas is proper to 
protect the estate of a decedent, convict or 
insane person, the same shall not take effect 
until bond is given by the appellants or 
petitioners, or one of them, or some other 
person, in a penalty to be fixed by the Court 
or judge by or in which the appeal, writ 
of error, or supersedeas is allowed or en- 
tered....” Sec. 5800 (14) Appeal Bond, 
Michie’s West Va. Code of 1937. 


From the foregoing it is possible to state 
certain conclusions, related to the right un- 
der discussion, which affect the approach to 
any given case, 


CONCLUSIONS 


Financial State of Insured 


The first problem, as has been stated previ- 
ously, is presented in the financial condi- 
tion of the insured, which must be recognized 
in every claim over the coverage of the 
policy. If the insured has nothing, many 
considerations are eliminated which will be 
present where the insured has some financial 
ability. This factor may augment or de- 
crease the problems presented by procedural 
requirements under the appeal. 


This question, “Will the insured post any 
required bond?”, has been included because 
the insured, regardless of his actual worth 
or ability, may refuse to obligate himself 
under a bond. The insured’s actual worth 
does not control his ability to post bond. 
It may be possible to obtain bond by getting 
indemnitors. Here again the relation of 
actual worth and policy coverage to the 
amount of the lower court judgment bears 
on the problem. In any event, it is cer- 
tainly advisable for the insurer and insured 
to be precisely aware of each other’s posi- 
tion, by candid discussions, as the case de- 
velops. 


Where the bond is jurisdictional, the re- 
quirement may be for a cost bond, or for an 
appeal bond which includes costs and a 
supersedeas. Where but a single bond, com- 
bining costs and a supersedeas, is required, 
there may be a right of review on questions 
of law only. Where it is the cost bond 
which is procedural, the next determination 
is the status of the supersedeas. 
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Status of the Supersedeas 


In States setting up a separate supersedeas 
bond, it may be compulsory to stay execu- 
tion. While theoretically there is a distinc- 
tion between a_ jurisdictional and a 
compulsory requirement to stay execution, 
both will have the same practical effect on 
insurers in cases where the compulsory 
supersedeas is for the face or double the 
judgment and an execution will work a 
hardship on the insured. 

If no supersedeas is posted, as a general 
rule, the appellee may execute against the 
property of the insured. There is a split 
in the decisions as to the right to sue the 
insurer while an appeal is pending without 
supersedeas. 

The insurer may post a supersedeas bond 
for the amount of its policy coverage in 


those States where the supersedeas, whether 
separate or combined with a cost bond, is 
not jurisdictional and is not mandatory to 
the face of the judgment or more. Under 
the Federal Practice and in States with 
codes of procedure patterned after the Fed- 
eral Rules, the requirements of notice, a 
motion showing cause, and a hearing on the 
motion must be complied with. The solu- 
tion to this problem under the Federal 
Practice may eventually be followed in 
more States as their Practice Acts are pat- 
terned after the Federal Rules. On the 
other hand, the trend toward joinder of in- 
surer and insured by State statutes, the 
tendency toward statutory policy forms, 
and the extension of third party practice 
may all combine to render the subject 
academic before uniformity in Federal and 
State practice is attained. 
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“~But Is It Insurance?” 


The Connecticut Supreme Court of Errors recently held not exempt from the 
State’s Succession Tax Law (exempting from tax the proceeds of a life insurance 
policy) a life policy in the amount of $40,000. The insured, a woman 83 years 
of age, had before the issuance of the policy, been paying certain monthly allow- 
ances to two of her heirs at law. For the issuance of the policy, issued in connec- 
tion with an annuity contract (without which the insurer would not have issued 
the insurance contract) the insured paid to the insurer the aggregate sum of 
$44,000, representing the single premium of $37,670 plus the amount paid for the 
annuity. The insurer agreed to pay her an annuity of $83.68 each month, and at 
her death to pay to such beneficiaries as might be named the sum of $40,000. 
She named as beneficiaries her heirs at law, and the residuary legatees under 
her will. 


In holding the proceeds of the policy taxable as a succession the Court said that 
the policy was not a life insurance policy within the meaning of the exemption in 
the Succession Tax Law. The policy simply allowed the beneficiaries (the 
insured’s heirs at law and legatees) to receive the money it represented more 
promptly than they would if they had to wait for the settlement of her estate. 
Also, it protected them from the risk of bad investments that she might make 
that would deplete the estate. These possible benefits are not common incidents 
to an insurance policy taken out by a person on his own life. The distinguishing 
elements of a life insurance policy are that the policy is issued in pursuance of 
a general scheme to distribute losses among a large group of persons in the same 
class; and that each person in the class is required to make a ratable contribution 
to the general fund from which the losses are to be paid. Here, the possibility 
that the insurer would have to fall back upon premiums paid by other insureds to 
make up the sums to be paid under the contracts is too remote to characterize the 
transaction as involving risk-distribution or as amounting to true life insurance. 
Only to a relatively slight degree does it serve either of the main purposes of 
insurance: protection of those who might suffer an economic loss by the death 
of the insured or savings for the future —Day v. Walsh. Connecticut Supreme 
Court of Errors. April 18, 1945, 
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STATES’ RIGHTS AND INSURANCE 
— After S.E. U. A. 


by CROOM PARTRIDGE 


TT-HE PRESENT CONSIDERATION 

of this ambitious subject must, of nec- 
essity, be confined to some of its most 
obvious and salient aspects. It is intended 
only as a modest guide to possible solutions 
of the serious problems which weigh so 
heavily upon the business of insurance as 
a result of the decision of the Supreme 
Court in United States v. South Eastern Un- 
derwriters Association, 322 U.S. 533 [5 CCH 
FirE AND CASUALTY CASEs 194]. 


Why Cavil? 


The wisdom or the soundness of the deci- 
sion is not within the scope of this article; 
it is the latest authoritative declaration of 
what the law is, and no useful purpose will 
be served by railing at it. That the decision 
has thrown the vast business of insurance, 
and the forty-eight States, into chaotic 
doubt and uncertainty, is a fact. That the 
situation thus created is hopeless is far from 
true. 

In point. of fact, insurance is where it has 
insisted all along that it belonged—in inter- 
state commerce. Even though belated, this 
ultimate acceptance of the point of view of 
the companies may be turned to their 
advantage. ; 

To measure the impact of the S. E. U. A. 
decision upon the existing scheme of State 
regulation and taxation, first we must under- 
stand, as nearly as possible, just what the 
majority of the Court has held. 


The Majority Syllogism 


What was before the Court was the ques- 
tion as to whether or not Congress had 
intended the Sherman Antitrust Act to 
apply to insurance companies doing business 
across State lines, or, as stated conversely 
by the Court, did Congress intend that the 
business of insurance should be exempt 
from the operation of that Act? Disregard- 
ing the facts as they existed when the Act 
was passed, and without adhering to the 
doctrine of stare decisis, the majority of the 
Court sought to arrive at an answer to 
the question by abstract reasoning. 


Correctly or not, the majority syllogized 
as follows: 
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See ““‘Who’s Who in This Issue,’’ 
page 318 


The major premise:' The Sherman Act forbids 
certain acts by those engaged in interstate com- 
merce. 

The minor premise: ‘‘A fire insurance company 
which conducts a substantial part of its busi- 
ness transactions across state lines is engaged 
in ‘commerce among the several States’ and 
subject to regulation by Congress under the 
Commerce Clause.”’ 

The conclusion: A fire insurance company so 
conducting its business, and guilty of the acts 
forbidden by the Sherman Act, has violated 
that Act. 


It is with the minor premise, set out as 
headnote 1 to the opinion, that we are here 
concerned. 

The power of the States to regulate and 
to tax the vast majority of insurance com- 
panies, i. e., those which conduct a sub- 
stantial part of their business across State 
lines, is not affected seriously by the mere 
holding that the activities of such companies 
are within the purview of the Sherman Act. 
The majority of the Court so stated: 

The argument that the Sherman Act necessarily 
invalidates many state laws regulating insur- 
ance we regard as exaggerated. 
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“Commerce” and the States 


What will affect the powers of the States 
over insurance is the holding that insurance 
is commerce, and, when a substantial part 
of a company’s business is transacted across 
State lines, interstate commerce. That the 
powers of the States in this regard will be 
seriously curtailed cannot be disputed. The 
only aspect of the question open to discus- 
sion is the degree or extent of curtailment. 
The writer of a recent excellent article 
(“Federal and/or State Regulation of In- 
surance—The S. E. U. A. Case” by Forrest 
Lee Champion, Jr., Vol. VII, No. 3, Georgia 
Bar Journal of February, 1945) reaches the 
following conclusion: 

It seems safe to say from the above observa- 
tions that the present law of the Court supports 
the proposition of the majority opinion that 
the declaration that insurance is commerce will 
not have such tremendous repercussions in in- 


validating all state regulatory and taxing meas- 
ures. ... 


A sounder view would seem to be that ex- 
pressed by the Chief Justice in his dissent- 
ing opinion: 

But the immediate and only practical effect of 
the decision now rendered is to withdraw from 
the states, in large measure, the regulation of 
insurance and to confer it on the national gov- 
ernment, which has adopted no legislative policy 
and evolved no scheme of regulation with re- 
spect to the business of insurance. Congress 
having taken no action, the present decision 
substitutes, for the varied and detailed state 
regulation developed over a period of years, the 
limited aim and indefinite command of the 
Sherman Act for the suppression of restraints 
on competition in the marketing of goods and 
services in or affecting interstate commerce, to 
be applied by the courts to the insurance busi- 
ness as best they may. 


Thus the lines are drawn. The position 
of the writer in the Georgia Bar Journal, 
quoted above, will be that of the States; 
necessarily, the view of the Chief Justice 
will be urged by the companies. In fact, 
the companies have, historically and con- 
sistently, held to the position that insurance 
was commerce, and that, therefore, the 
power of the States over the insurance busi- 
ness was accordingly limited. 


Insurance an “Indivisible Stream” 


Let us examine the majority opinion closely, 
and see if it supports the position of the 
Chief Justice as to the drastic curtailment 
of the powers of the States over the busi- 
ness of insurance. The majority has held, 
in substance, that insurance, which was 
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formerly held to be local and therefore not 
commerce, is commerce because it is not 
local. Here is the language of the Court: 
This business is not separated into 48 distinct 
territorial compartments which function in iso- 


lation from each other. Interrelationship, in- 
terdependence, and integration of activities in 
all the states in which they operate are practical 
aspects of the insurance companies’ methods of 
doing business. A large share of the insurance 
business is concentrated in a comparatively few 
companies located, for the most part, in the 
financial centers of the East. Premiums col- 
lected from policyholders in every part of the 
United States flow into these companies for in- 
vestment. As policies become payable, checks 
and drafts flow back to the many states where 
the policyholders reside. The result is a con- 
tinuous and indivisible stream of intercourse 
among the states composed of collections of 
premiums, payments of policy obligations, and 
the countless documents and communications 
which are essential to the negotiation and ex- 
ecution of policy contracts. Individual policy- 
holders living in many different states who own 
policies in a single company have their separate 
interests blended in one assembled fund of 
assets upon which all are equally dependent for 
payment of their policies. The decisions which 
that company makes at its home office—the 
risks it insures, the premiums it charges, the 
investments it makes, the losses it pays—con- 
cern not just the people of the state where the 
home office happens to be located. They con- 
cern people living far beyond the boundaries 
of that state. (Italics ours.) 


In other (and fewer) words, the majority 
of the Court held that the business of insur- 
ance, as conducted by most insurers, is, 
by its very nature, interstate commerce. 
The significant word in the foregoing ex- 
cerpt from the opinion is the word “indi- 
visible”. Under this holding, insurance 
companies which operate in a number of 
States are engaged in interstate commerce, 
and in interstate commerce alone. An in- 
trastate or local insurance transaction be- 
comes a practical impossibility, except in 
the case of those few companies which 
confine their activities to the State of their 
domicile, since there is no device whereby 
a particular phase or item of insurance 
business may be segregated from the “in- 
divisible stream of intercourse among the 
states” and labelled “intrastate.” The “me- 
chanical test” frequently used by the Courts 
‘in determining when interstate commerce 
begins with respect to a commodity grown 
or manufactured within a state and then 
sold and shipped out of it” (see Parker v. 
Brown, 317 U. S. 341, 360) can have no 
application, for insurance is not a com- 
modity. Insurance is unlike a shipment of 
freight, which may be classified as inter- 
state or intrastate, depending upon point of 
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origin and destination. Nor may insurance 
be compared with the transmission of intelli- 
gence by means of electrical impulses over 
telegraph or telephone lines, where the na- 
ture of each message may be determined 
by tracing the course of the wires over 
which it travels. (See Pensacola Tel. Co. v. 
Western Union Tel. Co., 96 U. S. 1; Pacific 
Tel. & Tel. Co. v. Washington, 297 U. S. 
403.) 

More accurately, the business of insurance, 
as delineated by the majority in the S. E. 
U. A. case, may be compared to the trans- 
mission of intelligence or advertising by 
means of a powerful radio broadcasting 
station, which, by the transmission of 
electromagnetic waves, sets up an “indivisible 
stream of intercourse among the states”, 
and from which it is impossible to select 
and isolate certain of such waves and de- 
nominate them “intrastate”. (See Fisher’s 
Blend Station, Inc., v. State Tax Commission, 
297 U. S. 650.) 


The business of insurance, then, as generally 
conducted, is wholly interstate commerce. 


S.E.U.A. and States’ Rights 


Because of the complexities inherent in our 
dual system of government, it is no simple 
matter to determine precisely what effect 
the S. E. U. A. decision will have upon the 
powers now exercised by the States with re- 
gard to insurance. As stated by the ma- 
jority: 

The precise boundary between national and 
state power over commerce has never yet been, 
and doubtless never can be, delineated by a 
single abstract definition. 


The situation is summarized by the Chief 
Justice, in his dissent, as follows: 

Certainly there cannot but be serious doubt as 
to the validity of state taxes which may now 
be thought to discriminate against the inter- 
state commerce, cf. Philadelphia Fire Assn, v. 
New York, 119 U. S. 110; or the extent to which 
conditions may be imposed on the right of 
insurance companies to do business within a 
state; or in general the extent to which the 
state may regulate whatever aspects of the busi- 
ness are now for the first time to be regarded 
as interstate commerce. While this Court no 
longer adheres to the inflexible rule that a state 
cannot in some measure regulate interstate 
commerce, the application of the test presently 
applied requires ‘‘a consideration of all the 
relevant facts and circumstances’’ in order to 
determine whether the matter is an appropriate 
one for local regulation and whether the regu- 
lation does not unduly burden interstate com- 
merce, Parker v, Brown, 317 U. S. 341, 362—a 
determination which can only be made upon a 
case-to-case basis. Only time and costly ex- 
perience can give the answers. 
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What Relief Can the Companies Expect? 


Thus the companies are warned bluntly that 
the numerous problems which were created 
by the S. E. U. A. decision must be re- 
solved piecemeal, by litigation, and at their 
expense. What relief from State taxation 
and regulation the companies may hope to 
receive in return for their expenses of litiga- 
tion must be forecast from the decided 
cases. 

The Minnesota Rate Cases, 230 U. S. 352, 
provided the occasion for a review by the 
Supreme Court of many of its prior deci- 
sions, and for the pronouncement of certain 
general rules which, if adhered to, should 


provide a considerable measure of relief 
from State taxation and regulation. There 


the Court says: 

If a state enactment imposes a direct burden 
upon interstate commerce, it must fall regard- 
less of Federal legislation. .. . 

Thus, the States cannot tax interstate com- 
merce, either by laying the tax upon the busi- 
ness which constitutes such commerce or the 
privilege of engaging in it, or upon the receipts, 
as such, derived from it.... 

They have no power to prohibit interstate trade 
in legitimate articles of commerce [citing au- 
thorities] ; or to exclude from the limits 
of the States corporations or others engaged 
in interstate commerce or to fetter by con- 
ditions their right to carry it on.... 


In the case of McGoldrick v. Berwind-W hite 
Coal Mining Co., 309 U. S. 33, appears a 
footnote in which numerous cases dealing 
with specific State taxes on interstate com- 
merce have been collated. It is worthy of 
inclusion in full: 


“Despite mechanical or artificial distinctions 
sometimes taken between the taxes deemed 
permissible and those condemned, the de- 
cisions appear to be predicated on a practi- 
cal judgment as to the likelihood of the tax 
being used to place interstate commerce at 
a competitive disadvantage. See Galveston, 
H. & S. A. R. Co. v. Texas, 210 U. S. 217, 
227. License taxes requiring a corporation 
engaged in interstate commerce to pay a 
fee of a certain percentage of its capital 
stock have been rejected because of the 
danger that each state might impose a simi- 
lar tax, measured by its interstate business 
in all, Western Union v. Kansas, 216 U. S. 1; 
Atchison, T. & S. F. Ry. Co. v. O'Connor, 
223 U. S. 280; Looney v. Crane Co., 245 U. S. 
178; International Paper Co. v. Massachusetts, 
246 U. S. 135, and have only been sustained 
when apportioned to that part of the capital 
thought to be attributable to an intrastate 
activity. National Leather Co. v. Massachu- 


setts, 277 U. S. 413; International Shoe Co. v. 


Shartel, 279 U. S. 429: Ford Motor Co. v 
Beauchamp, 308 U. S. 331. Privilege taxes 
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requiring a percentage of the gross receipts 
from interstate transportation or from other 
activities in carrying on the movement of 
that commerce, which if sustained should 
be imposed wherever the interstate activity 
occurs, have been struck down for similar 
reasons. Fargo v. Michigan, 121 U. S. 230; 
Philadelphia & S. Steamship Co. v. Pennsyl- 
vania, 122 U. S. 326; Leloup v. Mobile, 127 
U. S. 640; Galveston, H. & S. A. R. Co. v. 
Texas, 210 U. S. 217, cf. Gwin, White & 
Prince v. Henneford, 305 U. S. 434. Fixed- 
sum license fees, regardless of the amount, 
for the privilege of carrying on the com- 
merce, have been thought likely to be used 
to. overburden the interstate commerce. 
McCall v. California, 136 U. S. 104; Crutcher 
. Kentucky, 141 U. S. 47; Barrett v. New 
York, 232 U. S. 14; Texas Transportation & 
Terminal Co. v. New Orleans, 264 U. S. 150: 
Taxation of articles in course of their move- 
ment in interstate commerce is similarly 
foreclosed. Case of State Freight Tax, 13 
Wall. 232; Champlain Realty Co. v. Brattle- 
boro, 260 U. S. 366; Hughes Bros. Co. v. 
Minnesota, 272 U. S. 469; Carson Petroleum 
Co. v. Vial, 279 U.S. 95. See Henderson, 
The Position of Foreign Corporations in 
American Constitutional Law, p. 117; Powell, 
‘Indirect Encroachments on Federal Author- 
ity by the Taxing Power of the States’, 31 
Harv. L. Rev. 321, 572, 721, 932; 32 Harv. 
L. Rev. 234, 374, 634, 902. Lying back of 
these decisions is the recognized danger 
that, to the extent that the burden falls on 
economic interests without the state, it is 
not likely to be alleviated by those political 
restraints which are normally exerted on 
legislation where it affects adversely in- 
terests within the state. See Robbins v. 
Shelby County Taxing District, 120 U. S. 
489; South Carolina Highway Dept. v. Barn- 
well Bros., 303 U. S. 177, 185, Note 2; cf 
McCulloch v. Maryland, 4 Wheat. 316; Hel- 
vering v. Gerhardt, 304 U. S. 405, 412.” 


It will be recalled that, in the S. EF. U. A. 
case, the majority in their opinion state: 


In all cases in which the Court has relied upon 
the proposition that ‘‘the business of insurance 
is not commerce,"’ its attention has been focused 
on the validity of state statutes—the extent to 
which the Commerce Clause automatically de- 
prived states of the power to regulate the insur- 
ance business. 


New Light on an Old Case 


This means, then, that all of those cases, 
beginning with Paul v. Virginia, 8 Wall. 
168, 183, (and which are cited in the foot- 
notes at pages 544, 567, in the S. E. U. A. 
case) should now be reexamined i in the light 
of the present proposition that “insurance 
is commerce”. Although overruled by the 


chart or pattern for now determining the 
validity of most of the State statutes there 
attacked. Most, if not all, of the statutes 
heretofore sought to be upset, and upheld 
because insurance was not commerce, should 
fall before the present decision of the Su- 
preme Court. 


Any such study necessarily must begin with 
the case of Paul v. Virginia, 8 Wall. 168, 
for it is “the progenitor case” (S. E. U. A. 
case). Everyone connected with the busi- 
ness of insurance, whether lawyer or lay- 
man, knows something about the Paul case 
—at least that it was there decided that the 
business of insurance was not interstate 
commerce. Scrutinized more closely, we 
come to the realization that the Paul case 


is not, in subrogation parlance, a “dead 
horse” merely because it was overruled by 
the S. E. U. A. decision; in fact, if the 


Supreme Court is to be at all consistent, 
the Paul case may yet serve the interests 
of the companies. With that thought in 
mind, it will bear close scrutiny and analysis. 


Paul Meets Virginia 


By a statute enacted in 
Virginia provided in substance that no 
foreign insurance company should do busi- 
ness in that State without previously ob- 
taining a license, and that it should not 
receive such license until it had deposited 
with the State Treasurer bonds of specified 
kinds, up to the amount of $50,000. It was 
provided by a subsequent act that no person 
should, without a license, act as agent for 
any foreign insurance company. 

One Samuel Paul, a resident of the Old 
Dominion, was appointed agent of several 
fire companies domiciled in New York. On 
behalf of the companies, he complied with 
all the provisions of the Virginia law, save 
as to the deposit of bonds. On that sole 
ground, his license was refused. Paul then 
issued one policy to a citizen of Virginia, 
was fined $50 for the offense, and becam« 
famous, if not immortal 


1866, the State of 


The Companies’ Stand 


The position of the companies, on the sub 
sequent appeal to the Supreme Court of th« 
United States, is summarized in the opinion 
thus: 


On the trial in the Court below the validity of 
the discriminating provisions of the statute of 
Virginia between her own corporations and the 
corporations of other States was assailed. It 
was contended that the statute in this particula: 
was in conflict with that clause of the Constitu- 
tion which declares that ‘‘the citizens of each 
State shall be entitled to all the privileges and 
immunities of citizens in the several States,” 


latter decision, these cases should provide a and the clause which declares that Congress 
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shall have power ‘‘to regulate commerce with 
foreign nations and among the several States.’’ 
The same grounds are urged in this court for 
the reversal of the judgment. 


On the first point, it was held substantially 
that a corporation is not a citizen, so as to 
come within the clause of the Constitution 
which was invoked, and that it might be 
excluded from a State other than that of its 
domicile. The implications of the S. E. U. A. 
case in this connection become at once 
obvious, when the following remarks of the 
Court in Pensacola Tel. Co. v. Western Union 
Tel. Co., supra, are considered. There the 
Court says: 


We are aware that, in Paul v. Virginia (8 Wall. 
168), this court decided that a State might ex- 
clude a corporation of another State from its 
jurisdiction, and that corporations are not with- 
in the clause of the Constitution which declares 
that ‘‘the citizens of each State shall be entitled 
to all privileges and immunities of citizens in 
the several States.’’ Art. 4, sect. 2. That was 
not, however, the case of a corporation engaged 
in interstate commerce; and enough was said 
by the court to show, that, if it had been, very 
different questions would have been presented. 


The same proposition is stated even more 
strongly in N. Y. Life Ins. Co. v. Deer Lodge 
County, 231 U. S. 495, at p. 505, where the 
Court says: 


We may say here that Paul v. Virginia was also 
cited for the proposition that the right of a 
foreign corporation to do business in a State 
other than that of its creation depends wholly 
upon the will of such other State. This propo- 
sition, it was said, Qvas sustained by previous 
cases and it has been sustained by many sub- 
sequent cases. Necessarily it could not be ap- 
plied to foreign insurance companies if the 
business of insurance is commerce. . 


“Insurance Is Commerce’’—1869 


\s to the commerce clause, it is of histori- 
cal interest to quote from the argument of 
counsel for the companies, as set forth in 
the report of the Paul case: 


The business of insurance is commerce. It is 
intercourse for the purpose of exchanging sums 
of money for promises of indemnity against 
losses. The term ‘‘commerce’’, as used in the 
Constitution, has been authoritatively construed 
to have a signification wide enough to include 
this subject. ... 

The contract of insurance is inseparable from 
commerce in modern times. It has become its 
indispensable handmaid. Indeed, the right to 
sell merchandise, and the right to insure it. 
would seem in the nature of things to be in- 
separable. And so necessary an incident to 
commerce in its narrowest sense as the contract 
of insurance, must fall within the principles 
directly applicable to that commerce itself. .. . 
That argument operated on the principle of 
a delayed-action time bomb; it exploded, 


1945 


STATES’ 


with devastating effect, seventy-six years 
later—three quarters of a century after the 
companies and the States, respectively, had 
adjusted themselves to the holding in the 
Paul case that 

Issuing a policy of insurance is not a transac- 
tion of commerce. . . . These contracts are not 
articles of commerce in any proper meaning of 
the word. They are not subjects of trade and 
barter offered in the market as something hav- 
ing an existence and value independent of the 
parties to them, Such contracts are not 
interstate transactions, though the parties may 
be domiciled in different States. .. .. They are, 
then, local transactions, and are governed by 
the local law. ... 


Two Propositions 


Read together, it would seem that the Pau/ 
case and the S. E. U. A. case establish the 
two propositions put forward by the com- 
panies in the earlier case: 

1. That insurance companies, being engaged in 
interstate commerce, may not be excluded from 
doing business in States other than the States 
of their respective domiciles; and 

2. That insurance companies, being engaged in 
interstate commerce, come within the protection 
of the Commerce Clause of the Constitution. 


Assuming these two propositions to be thus 
established, immediately there arises the 
difficult problem of applying them to spe- 
cific cases. Insurance men at once inquired, 
“What is their practical effect?” 


State Regulation to End “Eventually” 


No one could undertake to answer this 
question in detail and hope to stay within 
reasonable bounds of time and words. Gen 
erally speaking, the answer is that eventu- 
ally we should expect to see practically an 
end to State regulation and taxation, in- 
cluding the requirements as to the deposit 
of bonds, the procuring of licenses, etc. 
Local premium and license taxes probably 
will be outlawed. The first tax to go, and 
it should be disposed of summarily at the 
first attack, is the so-called “retaliatory tax”, 
which carries its death wound in its very name. 
It will be noted that this prophecy of things 
to come is qualified by the use of the word 
“eventually”. At the present, and until the 
time fixed by the moratorium act has ex- 
pired, the insurance business is in a twilight 
zone, a no-man’s land, of doubt and uncer- 
tainty. Congress has not yet undertaken to 
regulate insurance. Most probably the 
States will invoke what is known as “the 
doctrine of the silence of Congress”, in an 
effort to hold, for as long as possible, thei 
control over the business of insurance, and 
the income which that control produces. 
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When Congress does legislate upon the 
subject, then a question will arise as to 
whether or not State legislation, now in 
existence or hereafter enacted, is repugnant 
to the Federal laws. 

But the “doctrine of the silence of Con- 
gress” has been confined by the courts to 
local matters which affect interstate com- 
merce. Examples of its application, found 
in the opinion in South Carolina v. Barn- 
well Bros., Inc., 303 U. S. 177, include such 


If a state enactment imposes a direct burden 
upon interstate commerce, it must fall regard- 
less of Federal legislation. The point of such 
objection is not that Congress has acted, but that 
the state has directly restrained that which in 
the absence of Federal regulation should be 
free, 


Hamilton and Jefferson 


All that has been written here points to 
but one conclusion: the business of insur- 


Y 


T 


matters as protection of the highways of a ance has become embroiled in a conflict | ; 

State against destructive use, as well as which began with the birth of the nation tes 
“local regulation of rivers, harbors, piers and has not abated since—viz., that be- | tha 
and docks, quarantine regulations, and game tween the Jeffersonian and Hamiltonian fea: 
laws”. philosophies. That the Supreme Court is as 
The so-called “doctrine of Congressional well aware of the implications of the ma- the: 
consent” has been misnamed. “Congress jority decision in the S. E. U. A. case may this 


cannot relinquish to the States its exclusive 
power over interstate commerce which is 


be gathered from the footnote references to 
Hamilton and The Federalist. 


The 


conferred upon it by the Constitution. As At best, this vast business may expect | 
was stated in Jn re Reahrer, 140 U. S. 545, 560, Federal regulation; at worst, it may fear aa 
It does not admit of argument that Congress fegulation by both the Federal and the rh 
can neither delegate its own powers nor en- State governments. Whether or not it avoids the 
large those of a State. dual regulation, and shapes the inevitable tior 
Federal control for the best interests of tha 
30th of these doctrines, except as applied itself and the public, depends upon the de- At 
to local matters, seem to be resolved by the gree of courage and consciousness of social ol 
rule announced in the Minnesota Rate Cases, responsibility which its leaders display with- aga 
supra: in the next few years. the 
wo! 
the 
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The First Three Laws of Human Nature 0 C. 
“*Self-preservation is the first law of nature’—for that matter, the first, the OF | 
second and the third. There are, of course, many suicides, and some of them ' pro 
for what would appear trivial reasons, but, as a rule, we cling to life with all the Tea: 
tenacity of which we are capable. Individuals, the victims of ‘swift and most ' the 
unmerciful disaster’ which ‘followed fast and followed faster’ sit among the ruins the 
of their fortunes, their ambitions, hopes and their health without any of the things tin 
which would seem to make life worth living and yet they cling to it with all the oth 
fervor of more fortunate persons.”—Westerfield, J., in Oubre v. Mutual Life Pa. 
Insurance Company of New York. 10 CCH Life Cases 647. i tore 
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Lock It Up or Be Locked Up! - 
oO 
A new way of attacking the stolen car racket is provided by a new ordinance, inte 
effective April 14, of,the City of St. Paul, Minnesota. It provides penalties as plai 
high as $100 or 90 days in jail, for car owners who leave their cars parked, latt 
whether on the street or in the parking lot, unlocked and with the ignition keys led; 
in the car. of + 
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The Late President's Insurance iad 
President Franklin D. Roosevelt was insured for $560,000 in 1930, at the time but 
when he was Governor of New York. He carried policies in twelve companies, this 
the named beneficiary in each policy being the Georgia Warm Springs Foundation. AP! 
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Releases in Negligence Actions 
Where Several Parties Are Involved 


by CHARLES J. MARGIOTTI 


f bpp GENERAL RULE as to releases 
in negligence actions where several par- 
ties are involved is, at common law and today, 
that a valid release of one wrongdoer or tort- 
feasor releases all co-tort-feasors. This rule, 
as all other rules, has its exceptions, and 
these exceptions are the subject matter of 
this article. 


The Exception Based on Contract 


The first of these exceptions, presuming that 
the parties are joint tort-feasors, is by stipula- 
tion, or by intent expressed in the release, 
that a joint tort-feasor shall not be released. 
A release of this character is the document 
of the releasor and is strictly construed 
against him. The intent is to be determined, 
therefore, by this strict interpretation of the 
words, from nothing dehors the writing, by 
the entire writing and by defining the words 
used in their ordinary meaning. While on 
this the courts in the several states are said 
to be in hopeless, irreconcilable conflict (53 
C. J. 1258) and in some states it is the subject 
of statutory regulation (La., Mo., W. Va.) 
prohibiting the stipulation that a joint tort- 
feasor shall not be released, in many others 
the courts strike the stipulation down on the 
theory that a right of action cannot be ex- 
tinct as to one tort-feasor and alive as to 
others (Cal., Colo., Fla., Ila., Md., Mich., 
Pa., Tenn., Va., Wash.). Those which en- 
force the reservation of the right to proceed 
against other joint tort-feasors (Ala., Conn., 
Kan., Neb., N. J., N. Y., N. C., Ohio, Tex., 
D. C.) do so on the theory that the contract 
of release cannot remain valid and still be 
interpreted by the courts contrary to the 
plain, expressed intention of the parties. This 
latter view was adopted by Mr. Justice Rut- 
ledge before he was elevated to the bench 
of the Supreme Court, when he decided the 
case of McKenna et al. v. Austin, 134 F. (2d) 
659. This decision reflects the most profound 
consideration of this subject in modern times, 
but it should be remembered that even though 
this is a decision of a United States Court of 
Appeals, under the decision in Tompkins v. 
Erie, 38 S. C. 817, it is the law in the District 
of Columbia only. 
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See ““Who’s Who in This Issue,’’ 
page 318 


The second of these exceptions based on 
contract is the commonly known covenant 
not to sue. This is universally recognized 
and enforced (53 C. J. 1197-1263), for while 
the covenant does not extinguish the right 
of the covenantor against the covenantee, 
the enforcement of the right is a separate, 
legitimate subject of contract, and the cov- 
enantor may by contract agree not to enforce 
the right without extinguishing the same. 
The weight of authority, however, is that the 
sum paid as consideration on such covenant 
must be applied to reduce pro tanto the re- 
covery against other wrongdoers. In a few 
cases, juries have found that the amount of 
such consideration is full satisfaction, and 
in a few other jurisdictions the covenant has 
been construed as a stipulation to reserve 
rights against other parties involved. 


The Exception Based on the Wrong 


This exception to the general rule is based 
on whether or not the releasee is a joint tort- 
feasor. If he is, other considerations being 
sufficient, the release operates in favor of 
all; but if the releasee is not in fact and law 
a person legally liable for the wrong per- 
petrated, it has been held that such release 
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is not the release of a joint tort-feasor and 
hence does not release others (IIl., Ia., Kan., 
Nebr., N. Y., Vt., Wash.). This is the 
theory on which the case of Koller v. PRR, 
40 Atl. 2d 89, 351 Pa. 60, was tried by the 
writer, and on which the adoption of this 
exception to the general rule was made in 
Pennsylvania on December 8, 1944. Koller 
was the conductor of a New York Central 
train which, while operating over Pennsy]l- 
vania tracks, was hit in the rear by a Penn- 
sylvania train. The New York Central made 
Koller a substantial payment, taking a re- 
lease which attempted to reserve his rights 
against the Pennsylvania. At trial, no com- 
petent evidence of New York Central’s lia- 
bility developed; the release was pleaded 
and proved and the court, overruling offers 
of attack on the release for fraud, by rescis- 
sion and failure of consideration, submitted 
the case to the jury on plain instruction that 
they could not return verdict for plaintiff 
unless they found the Pennsylvania Rail- 
road solely liable. Verdict was returned for 
plaintiff, which was vacated by the court 
en banc but reinstated on appeal to the Su- 
preme Court of Pennsylvania. This court, 
the highest appellate tribunal in Pennsyl- 
vania, held that in order for the release to 
be operative as to the Pennsylvania Railroad 
Company, there must be a “community of 
fault”; in other words, the two railroad com- 
panies must be joint tort-feasors. However, 
in Pennsylvania, Thompson v. Fox, 326 Pa. 
209, remains good law if the releasee and 
the other party are in fact joint tort-feasors. 
It does seem, as a practical matter, that 
a wrongdoer should not be permitted to es- 
cape the consequences of his wrongdoing by 
the act of a timid or ill-advised party. 


It is held in many jurisdictions that, even 
though the releasor be not legally liable, if 
the consideration is received in full satisfac- 
tion, the right is extinguished as to all par- 
ticipants, for a releasee can have but one 
satisfaction (Cal., Ind., Ky., Mass., Minn., 
Mo., N. H., Tex.). This will be considered 
later. In such jurisdictions the releasor is 
deemed estopped to deny the liability of the 
releasee. 


The Exception Based gn the Right 


This consideration has to do with rights 
given by State or Federal statutes. If the 
plaintiff is an employee of a certain employer 
and his right in Pennsylvania or any other 
state having a Workmen’s Compensation 
Law is based upon that law, or if he is en- 
gaged with his employer in the furtherance 
of interstate transportation, under the Fed- 
eral Employers’ Liability Act of 1908 as 
amended, an undetermined situation develops. 
If at trial of such case, there is no showing 
of Federal jurisdiction, the release given the 


employer under the Federal Employers’ Lia- 
bility Act is a nullity, for the Pennsylvania 
statute and nearly all similar acts declare 
any release of damages made contrary to 
the provisions of the Workmen’s Compensa- 
tion Act against public policy, and void (Act 
of June 21, 1939, PL 520, Article 1). Cer- 
tainly a release void at law releases no tort- 
feasor. Should such employee be shown to 
be engaged with his employer in the further- 
ance of interstate transportation, the release 
given would, under the Federal Act, release 
his employer only, and this is no bar in pro- 
ceedings against a third party, even though 
the employer and third party be joint tort- 
feasors. It is considered that the right re- 
leased is by statute one existing between 
master and servant only (Husky R. Co. v. 
Barnes, 119 F. (2d) 715; C. Ry. Co. v. 
Wagner, 36S. C. 135), while the right against 
the third person jointly responsible is one at 
common law. Under either State or Fed- 
eral jurisdictions, therefore, the end result 
is the same. 


The Exception Based on 
Accord and Satisfaction 


Certainly the premise that a person wronged 
is entitled to but one satisfaction of the 
wrong, is sound. A release being a contract, 
however, it is enforced strictly against the 
releasor if it be his document, construed in 
view of the entire document, by considera- 
tion of matters only therein clearly expressed 
and with all words given their ordinary mean- 
ing. The release can operate as a discharge 
only if the accord, or agreement, be per- 
formed by the releasee, which is satisfaction 
to the releasor. The performance by the 
releasee is therefore examined strictly with 
the view of determining whether or not the 
releasee did perform all of the things which 
by the agreement he is bound to perform. 
If, therefore, a releasor, as part of his ac- 
cord or agreement, sets forth that the sum 
received, the performance of the releasee, is 
in full satisfaction of any and all claims the 
releasor has against the releasee, the accord 
is complete as to the matters released, and 
the payment of the money, the performance 
or satisfaction by the releasee, entirely ex 

tinguishes the right against him or other 
tort-feasors. If, however, this accord or 
agreement recites that the performance by 
the releasee is in partial payment, or is in 
payment of the liability under a particular 
statute only, which provides a right the r 

leasor cannot assert against other joint tort 

feasors, or is in acceptance of the releasor’s 
promise not to sue the releasor, there is no 
agreement or accord to extinguish the right 
against the releasor, and the performance 


(continued on page 275) 
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CALIFORNIA’S RIGHT TO REGULATE 
INTERSTATE INSURANCE 





The Superior Court of Ventura County, 
California recently in People of the State of 
California v. Robertson upheld the conviction 
of an agent of the First National Benefit 
Society on the charge of violating the Insur- 
ance Code of California, and held that State 
laws regulating insurance apply to interstate 
insurance until the Federal government exer- 
cises its power to legislate in that particular 
field. This case is a natural sequel to that 
of First National Benefit Society v. Garrison 
et al., published in full text in the February 
issue of the Journal wherein the United 
States District Court held that the Cali- 
fornia Commissioner of Insurance could not 
be enjoined from enforcing against an out- 
of-the-state insurer, the requirements of the 
California Insurance Code as to doing busi- 
ness in the state. In the Robertson case 
an agent of the same company involved 
in the prior decision is prosecuted for acting 
as agent of a non-admitted insurer, without 
a license. To justify his claim of immunity 
from state regulation the defendant cited 
the S. E. U. A. case, but the California 
court found it no bar to state regulation. 
The opinion of the Court here follows: 


MEMORANDUM OF OPINION 


No. 27,739 

In the Superior Court of the State of Cali- 
fornia, in and for the County of Ventura. 
The People of the State of California, Plain- 
tiff and Respondent, v. F. O. Robertson, 
Defendant and Appellant. 


In the Justice’s Court of Ventura Township 
the defendant was found guilty of two counts 
of violation of the Insurance Code of Cali- 
fornia: (1) Violation of Section 703a of the 
Insurance Code, and (2) violation of Section 
1642 of the same Code. The case comes to the 
Superior Court on appeal from the judgment 
rendered pursuant to such conviction. 


No Dispute as to Facts 


There is no dispute as to the facts involved, 
which may be stated from appellant’s brief 
as follows: 
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“In the case at Bar the record shows: One, that 
the First National Benefit Society had sent 
through the United States mails certain adver- 
tising material containing inquiry cards, to pro- 
spective purchasers. Two, that one A. J, O’Lein 
forwarded to the Society at Phoenix, through 
the same mail the inquiry card in evidence. 
Three, that the Society forwarded the same in- 
quiry card to F. O. Robertson through the mail. 
Four, that an application was signed by the 
said O’Lein and his wife and forwarded direct 
to the Society through the mail. Five, that the 
application was accepted at Phoenix, Arizona, 
and policy mailed direct to the said O’Lein at 
Ventura, California, with instructions to make 
all payments direct to the home office at Phoe- 
nix, (Rep. Tr. Page 6-15.)’’ 


Thus the defendant, in California acted as 
agent for a non-admitted insurer, without 
a license, and is clearly guilty of the crimes 
charged. 


Does S.E.U.A. Compel Reversal ? 


The whole ground of appeal is that the 
decision by the United States Supreme Court 
in the recent case of United States v. South- 
Eastern Underwriters Asso., 64 S. Ct. 1162, 
compels a reversal of the judgment for the 
reason that the State of California has no 
power to regulate any phase of the insur- 
ance business, if that business be interstate. 
I have very carefully read the decision in 
question. It holds that the business of 
insurance is commerce, and that a Federal 
indictment for conspiracy to violate the 
Sherman Anti-Trust Act is good against 
demurrer. There is nothing in the case 
which overrules prior decisions of the Su- 
preme Court, holding state regulation of 
insurance to be valid. 


State Regulation Still Valid 


As Mr. Justice Black points out: “Insur- 
ance touches the home, the family, and the 
occupation or business of almost every per- 
son in the United States;” and on page 1089 
of the reported decision it is stated: 


“In all cases in which the Court has relied upon 
the proposition that ‘the business of insurance is 
not commerce,’ its attention was focused on the 
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validity of state statutes—the extent to which 
the Commerce Clause automatically deprived 
states of the power to regulate the insurance 
business. Since Congress had at no time at- 
tempted to control the insurance business, in- 
validation of the state statutes would practically 
have been equivalent to granting insurance com- 
panies engaged in interstate activities a blanket 
license to operate without legal restraint, As 
early as 1866 the insurance trade, though still 
in its infancy, was subject to widespread abuses, 
To meet the imperative need for correction of 
these abuses the various state legislatures, in- 
cluding that of Virginia, passed regulatory 
legislation. Paul v. Virginia upheld one of Vir- 
ginia’s statutes. To uphold insurance laws of 
other states, including tax laws, Paul v. Vir- 
ginia’s generalization and reasoning have been 
consistently adhered to."’ 


And on page 1091 the following language 
conclusively demonstrates that it was not 
the intention of the Supreme Court to deny 
to the several states the right to regulate 
insurance: 


Intention of the Supreme Court 


“It is settled that, for Constitutional purposes, 
certain activities of a business may be intra- 
state and therefore subject to state control, 
while other activities of the same business may 
be interstate and therefore subject to federal 
regulation. And there is a wide range of busi- 
ness and other activities which, though subject 
to federal regulation, are so intimately related 


to local welfare that, in the absence of Con- 
gressional action, they may be regulated or 
taxed by the states. In marking out these 


activities the primary test applied by the 
Court is not the mechanical one of whether 
the particular activity affected by the state regu- 
lation is part of interstate commerce, but rather 
whether, in each case, the competing demands 
of the state and national interests involved can 
be accommodated. And the fact that particular 
phases of an interstate business or activity have 
long been regulated or taxed by states has been 
recognized as a strong reason why, in the con 
tinued absence of conflicting Congressional ac- 
tion, the state regulatory and tax laws should 
be declared valid.’’ 


Conclusion 


Therefore all that this important leading 
case holds is that the Federal law applies 
to interstate insurance,,and that state law 
likewise applies to interstate insurance until 
the Federal government may exercise its 
power to legislate in that particular field. 
The judgment is affirmed. 

Dated this 20th day of April, 1945. 
LOUIS C. DRAPEAU 

Judge of the Superior Court. 


AVIATION COVERAGE LIBERALIZED 





The regular accident policies of Connecticut 
General Life Insurance Company have been 
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liberalized to include all normal passenger 
hazards without additional charge. Passen- 
gers on private and non-scheduled commer- 
cial flights will be covered without extra 
premium while riding within North America 
in licensed aircraft of United States registry 
operated by licensed pilots, with specific 
exceptions as to crop dusting or seeding, 
flying instruction, stunt flying, experimental 
or test flying, racing or any hazardous con- 
test or exhibition. 

The previous coverage for airline passengers 
is broadened by removal of the over water 
limit. Without extra premium, coverage is 
extended to passengers in world-wide travel 
on regularly scheduled trips over established 
routes, transoceanic included, in passenger 
planes owned and operated by incorporated 
passenger airlines. 


The Policy Provisions 


Subject otherwise to the conditions and pro- 
visions of the policy, the Company will pay 
any loss provided for in the policy which 
results from injuries sustained by the Insured: 


(1) while riding within the bounds of the main- 
land of North America as a passenger, but 
not as the pilot or other member of the 
crew, in any powered civil aircraft of United 
States registry having a valid and current 
Certificate of Airworthiness issued by the 
Civil Aeronautics Authority and operated 
by a duly licensed pilot, or 

(2) while riding anywhere in the world as a 
fare-paying passenger, but not as the pilot 
or other member of the crew, in a passenger 
aircraft owned and operated by an incor- 
porated passenger carrier on a regularly 
scheduled passenger trip over its established 
air route; 

provided that this extension of coverage 

shall not apply in the case of any injury 

sustained while the aircraft is being used 
for crop dusting or seeding, flying instruc- 
tion, stunt flying, experimental or test flying, 
racing or any hazardous contest or exhibi- 
tion, and provided further that this exten- 
sion of coverage shall not apply to the 

Double, Triple or Quadruple Indemnity, if 

any, specified in the policy. 


PERSONAL PROPERTY FLOATER 
IN NEW HAMPSHIRE 





The New Hampshire Insurance Commis- 
sioner has issued a release to all fire and 
marine insurance companies concerning the 
issuance of personal property floater policies 
in the state. Foreign companies doing busi- 
ness in the state had inquired as to their 
right to issue such a policy. The New 
Hampshire statute provides that personal 
property floater risks may be written in this 
state by fire and marine insurance com- 
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panies. “Therefore if a company has by its 
charter authority to write this class of busi- 
ness, and is authorized to transact the busi- 
ness of marine insurance in this state, this 
Department would raise no objection to 
such companies issuing personal property 
floater policies to residents of New Hamp- 
shire, provided that the company first sub- 
mits to this Department specimen copies of 
the policy forms and endorsements to be 
used and a schedule or rates pertaining to 
this coverage.” 


THE PHYSICALLY HANDICAPPED 
DRIVER 


With a view to ascertaining the attitude 
of insurers writing automobile liability in- 
surance in Texas with respect to the ques- 
tion of automobile coverage for disabled 
persons, J. P. Gibbs, the Texas Casualty 
Insurance Commissioner has forwarded to 
all companies writing automobile liability 
insurance in the state of Texas, a copy of 
the resolution adopted by the Casualty and 
Surety Committee of the National Asso- 
ciation of Insurance Commissioners, at its 
mid-winter meeting in New York City in 
December, 1944. 

The resolution after reciting the recom- 
mendation of the casualty companies that 
automobile liability insurance be made avail- 
able to physically handicapped individuals 
on the same basis as such insurance is 
provided for the public generally (where 
evidence is available that such handicapped 





order that such insurance may be obtained 
without reference to assigned risk plans 
on the sole ground of physical disability, 
goes on to recommend the development by 
State authorities of standards of operation 
and equipment which will enable physically 
handicapped persons to operate motor vehi- 
cles safely. The Texas Commissioner’s 
letter asks for the views of the companies 
on this matter. 


RELEASES IN NEGLIGENCE ACTIONS 
(Concluded from page 272 

or satisfaction by the releasor does not so 
operate as to release a joint tort-feasor. This 
latter is, indeed, no discharge; the parties 
have ab initio agreed that the right be not 
extinguished. The right being not extinguished 
against the releasee, it certainly can be as- 
serted against a joint tort-feasor. 


Conclusion 


From the foregoing discussion, it is ap- 
parent that the effect to be given a release 
depends to a great extent upon the law of 
the particular state in which the release is 
given, and, therefore, no set of rules may 
be formulated which should govern all re- 
leases—but watch these exceptions to the 
general rules. It may be that the firm 
foundation of the general rule is but the 


person can operate an automobile safely) in} sand of the exception. 


Classroom Casualties—Is the School District Liable? 


When Junior concocts a potent mess in the high school chemistry “lab” and blows 
off a finger tip, his parents can’t expect the school district to pay for the damaged 
digit. In terms less specific the Oklahoma Attorney General ruled recently on 
the liability of a school dictrict for an accident occurring in the chemistry depart- 
ment of the high school in a midwestern city. Said the Attorney General: “There 
exists no liability on the part of a school district or a school district board for 
accidents occurring in connection with a governmental function. Instruction in 
chemistry, being a part of the established curriculum of the school, necessarily 
would be considered within the scope of governmental activitv. From the facts 
presented, we cannot determine whether negligence of an employee of the school 
district was responsible for the accident, but it has even been held that such neg- 
ligence does not render the district or district officers liable.” Even if the school 
district wanted to help defray expenses incurred by an injured person, such ex- 
penditure “would be unauthorized as not being for a public purpose. It would in 
fact, constitute a gratuity or gift on the part of the district. The Constitution 
of Oklahoma requires that taxes shall be levied and collected for public purposes 
only.” It follows, of course, that since a school district is not liable for accidents 
occurring in a classroom instruction, it cannot assume such liability by obtaining 
insurance to protect itself from the hazards of such accidents.—Opinion of the 
Oklahoma Attorney General, March 21, 1945. 
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THE PAROL EVIDENCE RULE 
53 Yale Law Journal, September, 1944, 
p. 603-663 


By Arthur L. Corbin 
Professor of Law, Emeritus, Yale Law School. 





Well-documented and amply illustrated, 
this article discusses the rule applying to 
contracts which is called the “parol evidence 
rule,” a rule held not to deserve to be called 
a rule of evidence of any kind, a rule as 
truly applicable to written evidence as to 
parol evidence. 


When two parties have made a contract 
and have expressed it in writing to which 
they have both assented as the complete and 
accurate integration of that contract, evi- 
dence, whether paro] or otherwise, of ante- 
cedent understandings and negotiations will 
not be admitted for the purpose of varying 
or contradicting the writing. This is in 
— what is called the “parol evidence 
rule.” 


The use of such a name for this rule has 
had unfortunate consequences, principally 
by distracting attention from the real issues 
that are involved. These issues may be 
any one or more of the following: 


(1) Have the parties made a contract? ¢ 


(2) Is that contract void or voidable 
because of illegality, fraud, mistake, or any 
other reason? 


(3) Did the parties assent to a particular 
writing as the complete’and accurate inte- 
gration of that contract? 


In determining these issues, there is no 
“parol evidence rule” to be applied. On 
these issues, no relevant evidence, whether 
parol or otherwise, is excluded. No writ- 
ten document is sufficient, standing alone, 
to determine any of them. 


It should be clearly observed that a writ- 
ten agreement has no greater effect upon 
antecedent parol understandings and agree- 
ments than a parol integration has upon 
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antecedent written agreements. In _ both 
cases alike, the later agreement discharges 
the antecedent ones in so far as it contra- 
dicts or is inconsistent with the earlier ones. 
In both cases it must be shown that the 
later agreement was in fact made and that 
its terms were assented to, especially those 
terms that vary or contradict antecedent 
expressions and agreements, 


Contracts and Substituted Agreements 


Any contract can be discharged or modi- 
fied by subsequent agreement of the parties. 
No contract can be varied, contradicted, or 
discharged by an antecedent agreement. 
This, it is believed, is the substance of the 
“parol evidence rule.” However, it is simply 
the ordinary substantive law of contracts. 


It has been plausibly argued that the “parol 
evidence rule” became in time a device for 
control of the jury. The belief that oral 
testimony varying or contradicting a writ- 
ten instrument is likely to be false or mis- 
taken, and the fear that the jury will give 
it credence out of sympathy for a loser, 
has led some to say that the courts have 
prevented such a result by declaring the 
offered testimony “inadmissible.” There 
may be some truth in the suggestion, but 
there are other elerhents in the survival 
application of the declared rule: its state- 
ment in the form of a rule of evidence may 
in part have been due to mere confusion of 
thought; and its continued repetition may 
be a mere matter of habit. 


Statute of Frauds Compared with 
“Parol Evidence Rule” 


Comparison is made between the Statute 
of Frauds and the “parol evidence rule” 
which have sometimes both been applied in 
a single case, for the prevention of suc- 
cessful fraud and perjury. It is shown 
that strict application of the first may pre- 
vent enforcement of a contract the parties 
actually made, and that application of the 
second may enforce a contract that the 
parties did not make, if in fact the written 
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document was not agreed upon as a final 
and complete integration of terms. 


Furthermore, it is shown that the “parol 
evidence rule” does not actually exclude 
parol evidence, it being essential in the de- 
termination of an alleged new agreement. 


Evidence of Contract 


Evidence that a contract has been made 
will have to include some parol testimony. 
It seems, in some cases, as if the court may 
have forgotten that a written document can- 
not prove its own character. This point is 
illustrated with a few hypothetical cases. 
However, if a written document declares in 
express terms that it contains the entire 
agreement of the parties, and that there 
are no antecedent or extrinsic representa- 
tions, warranties, or collateral provisions 
that are not intended to be discharged and 
nullified, this declaration is conclusive, as 
long as it has itself not been set aside by 
a court on grounds of fraud or mistake, or 
on some sufficient ground. 


Parol evidence is held also to be admissible 
for purposes of interpretation of a written 
document, after it has been assented to as 
the complete and accurate integration of the 
terms of a contract. In addition, parol, evi- 
dence is admissible where certain kinds of 
illegality, accident, and mistake make a 
transaction “completely void.” 


Partial integration, where only part of an 
agreement is reduced to writing, calls for 
careful consideration of the effect of the 
oral agreement upon the interpretation, ap- 
plication and legal operation of the written 
part. It is said, however, with respect to 
the provisions in writing, thé “parol evi- 
dence rule” prevents their variation or 
contradiction by testimony of antecedent 
negotiations. 


Written Document Not a Complete and 
Accurate Integration 


There are thousands of cases in which courts 
have declared that parol evidence is not 
admissible to vary or contradict the terms 
of a written contract. In many of these 
cases, however, the published report itself 
shows that the offered testimony was 
actually heard and its credibility weighed. 
In spite of it, the court finds that there 
was a complete and accurate intergration 
in writing, and then justifies its decision by 
repeating the “parol evidence rule” to the 
effect that such testimony is not admissible 
to vary or contradict the writing. 


Having admitted and weighed the evidence 
to determine whether there is such an in- 
tegration in writing and having found that 
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there is, that very evidence becomes quite 
immaterial for the purpose of varying or 
contradicting the integration that supplanted 
and nullified it. 


The fact that the “parol evidence rule” has 
been stated in such a definite and dogmatic 
form as a rule of admissibility is un- 
fortunate. It would have been better had 
no such rule been stated as a rule prevent- 
ing the introduction of testimony. Instead, 
attention should be called to the accepted 
rule that parties can by a substituted con- 
tract discharge and annul any and all of 
their previously made contracts. On this 
issue of fact, no relevant testimony should 
be excluded; it should all be observed and 
weighed with the clear and critical eye of 
experience. This is what the wiser courts, 
seeking justice in each separate case, have 
in truth been doing. 


Either the two parties to a transaction 
mutually assented to a certain writing as 
the complete and accurate expression of the 
terms of their contract, or they did not. 
If they did so assent, then the attempt by 
one of them to vary or contradict the writ- 
ing, by proof of some antecedent expression 
or understanding, is an attempt to supplant 
the more recent agreement by an earlier 
one, to make yesterday nullify the work of 
today. This cannot be done. It is not 
necessary to call on some “parol evidence 
rule” to prove this. 


Non-Integrations 


Careful distinction is made herein between 
what constitutes an accurate and complete 
integration, and what does not. It is shown 
that internal evidence is very important, but 
that in every case some parol evidence is 
also necessary to show whether or not the 
document was delivered and accepted as a 
complete integration. Among documents 
that are ordinarily not complete integra- 
tions of the terms of a contract of which 
they form a part or with which they are 
connected are written orders for goods, 
negotiable bills and notes, bonds, receipts, 
and bills of parcels. 


Deeds, leases, bonds and notes are not in- 
tended by the parties to be complete inte- 
grations of the agreement under which they 
are executed, a fact that is likely to be 
obvious on their face. 


One way of proving that a particular writing 
was not agreed upon as a complete and 
final integration, is to prove that one or 
more additional terms, not expressed in the 
writing, were in fact agreed upon and never 
rescinded or displaced—and that requires 
parol testimony. Furthermore, it often 
happens that an agreement is based upon 
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fundamental assumptions which are not ex- 
pressed in writing. Justice requires that 
such assumptions be not excluded by any 
“parol evidence rule.” Also, oral proof may 
be necessary if a written document, uncon- 
ditional on its face, can be shown to have 
delivered subject to a condition precedent. 


Contract Conditional Upon a 
Return Performance 


In a bilateral written contract, the reciprocal 
promises may be dependent or independent. 
One of them is said to be dependent if it 
is conditional upon the performance or 
vender of performance of the return promise. 
Frequently, however, the writing says noth- 
ing Of such a condition as this. The author 
has seen no case in which the “parol evi- 
dence rule” was held to prevent proof of 
an oral agreement that the defendant’s 
promise should be conditional. 


In like manner, parol testimony is ad- 
missible to show, when there are no express 
words of dependency or condition, that a 
promise in a written contract is not depend- 
ent and conditional upon the performance 
of a return promise. 


Oral Conditions Not Constituting 
Agreed Exchange 


Where there is evidence of oral conditions 
not constituting the agreed exchange, the 
“parol evidence rule” should not be allowed 
to close the door. Offered proof does not 
directly contradict the writing; but it gravely 
varies it, and the promisor’s assertion needs 
strong support. 


Oral Testimony Admissible to Prove a 
Collateral and Separate Agreement 


Where successive parts of a contract are 
reduced to writing, leaving another part 
unwritten, it is usually possible to prove 
the latter by parol evidence. If the unwrit- 
ten part is a separate contract, the “parol 
evidence rule” has no application to the case. 
Even if it is not reasonably to be described 
as a separate contract, it is very likely to 
be called one in order to prevent the exclu- 
sion of parol testimony. 


Oral Evidence Admissible to Overcome 
Presumptions and Inferences 


Where parties make an oral agreement as 
to time and place simultaneously with the 
execution of a writing that states all the 
other terms of the selling agreement, does 
the “parol evidence rule” prevent the en- 
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forcement of the oral agreement, on the 
ground that it contradicts and varies a com- 
pletely integrated written contract? The 
cases show that the courts have floundered 
and disagreed in answering this question. 
The answer should be in the negative; the 
writing is only a partial integration. The 
problem may arise in all other kinds of 
contract transactions, as well as in those for 
the sale of goods. ; 


Questions of Law or Questions of Fact? 


If the “parol evidence rule” were in truth 
a rule of evidence, a rule of relevancy, or 
admissibility, its purpose would be the ex- 
clusion of offered testimony from considera- 
tion by the jury and its application a matter 
for the court. It is not such a rule. Most, 
if not all, of the issues raised in the applica- 
tion of this rule are issues of fact and often 
they are sent to the jury. As in all other 
cases, the court may direct a verdict or 
remove them from the consideration of the 
jury altogether, on the ground that the evi- 
dence that is offered by one of the parties 
is weak and incredible. There are other 
reasons, also, such as past judicial custom, 
for taking some of these issues from the 
jury. 


Application of the Rule For or 
Against Third Person 


The question has been raised whether the 
“parol evidence rule” is applicable in favor 
of or against a third party who has not been 
a party to the written integration. The 
answer is definitely in the affirmative if the 
rule is correctly stated and understood. if 
two parties have by a complete written 
integration discharged and nullified ante- 
cedent negotiations between them, they are 
so discharged and nullified without regard to 
the identity of the person who may be 
asserting or denying the fact. 


There are numerous cases laying down the 
contrary rule. The actual decision in these 
cases can often be sustained on the ground 
that the evidence tended to show that the 
integration was not complete and should 
have been heard and weighed even as be- 
tween the parties to the writing. 


There has been a tendency to relax the 
operation of the “parole evidence rule” 
when a stranger to the writing is involved, 
a tendency to be approved when it prevents 
a writing from being held to be a substituted 
integration and discharge where the con- 
tracting parties had not so agreed, and dis- 
approved when used to establish the validity 
of an agreement that has been effectively 
discharged by a subsequent fully integrated 
contract. 


MAY 





(278) 





ui 


39 Ill 
p. 36: 


By I 


Profe 
Law, 


This 
unde 
In E 
East 
court 
knov 
centt 
genc 
entir 
sligh 
time 
gethe 
tribu 


In t 
in ré 
beins 
othe: 
Alth 
it ha 
impc 
poin 
genc 
ligen 
form 
pow' 
“Pre 
genc 


“Las 
The 
their 
haps 
cour 
to ji 
And 
thro’ 
com 
chan 
This 
genc 
as th 
reste 
of o 
idea, 
fend 
a su 
hurt, 
for 

bear 
The 
to s 
negl 
this 


194 





the 
ym- 
The 
red 
ion. 
the 
The 


for 


ct ? 


uth 
or 


‘ra- 
tter 
ost, 
ica- 
‘ten 
her 
or 
the 
evi- 
ties 
cher 
om, 
the 


the 
vor 
een 
The 
the 

if 
tten 
nte- 
are 
d to 


be 


the 
1ese 
und 
the 
yuld 
be- 


the 
ule” 
ved, 
ents 
uted 
con- 
dis- 
dity 
vely 
ated 


XUM 


ILLINOIS NEGLIGENCE LAW _ 


39 Illinois Law Review, May-June, 1944, 
p. 36-54 


By Leon Green 


Professor of Law and Dean of the School of 
Law, Northwestern University 


This is a continuation of the series begun 
under the heading, “Freedom of Litigation.” 
In Butterfield v. Forrester, K. B. 1809, 11 
East 60, 103 Eng. Rep. 926, the English 
court introduced the harshest doctrine 
known to the common law of the nineteenth 
century—the doctrine of contributory negli- 
gence. It is harsh because it throws the 
entire loss on the injured party, however 
slight his negligent conduct, and at the same 
time relieves the negligent defendant alto- 
gether, however much he may have con- 
tributed to the injury. 


In that case, Lord Ellenborough, C. J., 
in refusing a new trial, said “One person 
being in fault will not dispense with an- 
other’s using ordinary care for himself.” 
Although the statement does not so require, 
it has been interpreted by some courts to 
impose upon the plaintiff the burden at both 
points: (1) to show the defendant’s negli- 
gence, and (2) to show the absence of neg- 
ligence on the part of plaintiff. This 
formula gave the judges their first real 
power over negligence cases. 


’ 


“Proximate cause” was introduced to negli- 
gence law the very next year. 


“Last Clear Chance” 


The severity of these two doctrines and 
their utility in controlling a jury were per- 
haps not immediately appreciated, for the 
courts were quite liberal in allowing latitude 
to juries and in respecting their verdicts. 
And in 1842, these doctrines were tempered 
through a qualifying formula which has 
come to be best known as the “last clear 
chance.” 

This qualification of the contributory negli- 
gence doctrine was based on the same policy 
as the original doctrine of Butterfield v. For- 
rester itself. But there is a great diversity 
of opinion as to what it means. The basic 
idea, however, seems to be that if the de- 
fendant had the better opportunity—usually 
a subsequent opportunity—to prevent the 
hurt, even though the plaintiff was careless 
for his own safety, then defendant must 
bear the loss. . 

The tendency in English courts has been 
to simplify rather than further multiply 
negligence doctrines as has been done in 
this country. 
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Early Illinois Cases 


Curiously enough, there was no preliminary 
period of horse and buggy development of 
negligence doctrines in Illinois. The com- 
mon law doctrines of negligence burst full 
blown in Illinois in connection with railway 
traffic. 


The first common law negligence case re- 
ported in the Illinois Supreme Court reports 
is The Aurora Branch Railroad v. Grimes, 
13 Ill. 585, in 1852. Ina single decision, and 
its first in the field of common law negli- 
gence, the Illinois Supreme Court approved 
the doctrine of Butterfield v. Forrester, supra, 
that there must be “no want of ordinary 
care on the part of the plaintiff’ himself, 
and also the additional requirement subse- 
quently imposed by some American courts 
that he has the burden of showing not only 
defendant’s negligence, but also the burden 
of showing that he himself was not guilty 
of concurring negligence—a much heavier 
burden than was imposed by the English 
court in Butterfield v. Forrester. 


This was the curtain raiser on a drama 
which almost a century later has not 
reached its climax—a drama of injustice, it 
is believed—without parallel in any other 
common law jurisdiction. These simple 
formulas became crystallized into doctrines 
which have strangled the thought processes 
of their successors for so long a time that 
they have atrophied. These formulas have 
become “law” much as the custom of some 
peoples to throw children in a swollen river 
to appease the gods has become “religion.” 


In that same year came the “last clear 
chance” doctrine of the common law. And 
within the next few years acceptance of other 
negligence doctrines came thick and fast— 
primarily doctrines of limitation on railway 
liability. 


Doctrinal Difficulties 


The court was soon deeply involved in doc- 
trinal difficulties. Hence, in Galena & Chi- 
cago Union Railroad Co. v. Jacobs, 20 Ill. 
478 (1858), Justice Breese undertook to 
reconcile the decisions and put their doc- 
trines in proper relation. What he did was 
to develop a doctrine which was to trouble 
the courts for years to come. A four-and- 
a-half-year-old child was run over and in- 
jured while on the railroad tracks at a point 
used by persons, including children, who 
lived on the railroad’s property, in going 
and coming from their homes, but which 
was not open to the public generally. 


The court refused to hold that a child of 
such tender years would be charged with 
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contributory negligence. But more impor- 
tant, the court worked out a basis by which 
on another trial the child might be able to 
recover. What the court did was to de- 
velop something new, at least by name—a 
comparative negligence doctrine. It was no 
mean feat. But let the court speak for it- 
self: 

It will be seen, from these cases, that the 
question of liability does not depend absolutely 
on the absence of all negligence on the part of 
the plaintiff, but upon the relative degree of care 
or want of care, as manifested by both parties, 
for all care or negligence is at best but rela- 
tive, the absence of the highest possible degree 
of care showing the presence of some negligence, 
slight as it may be. The true doctrine, there- 
fore, we think, is, that in proportion to the 
negligence of the defendant, should be measured 
the degree of care required of the plaintiff— 
that is to say, the more gross the negligence 
manifested by the defendant, the less degree of 
care will be required of the plaintiff to enable 
him to recover. Although these cases do not 
distinctly avow this doctrine in terms, there 
is a vein of it very perceptible, running through 
very many of them, as, where there are faults 
on both sides, the plaintiff shall recover, his 
fault being to be measured by the defendant's 
negligence, the plaintiff need not be wholly with- 
out fault. . . . We say, then, that in this, as 
in all like cases, the degrees of negligence must 
be measured and considered, and wherever it 
shall appear that the plaintiff's negligence is 
comparatively slight, and that of the defendant 
gross, he shall not be deprived of his action. 


As a result of this doctrine, the effect of the 
contributory negligence rule was greatly 
modified. It was no longer a complete bar 
to plaintiffs. But does anyone think that 
a strong bar of defendants’ lawyers would 
be satisfied with such a conclusion? That 
a bench of vigorous trial judges would be 
willing to surrender the power of judgment 
to laymen in such an important field of the 
law? That would be expecting too much. 


Struggle Between Comparative and 
Contributory Negligence 


For the next twenty-five years following 
the Jacobs case, supra, the courts attempted 
to make Judge Breese’s formula work. They 
failed, but in failing developed by-products 
and influences which still linger. In retro- 
spect the factors which made for failure are 
obvious. 


(1) The formula was not complete, and the 
court did not have the experience necessary 
to perfect it. (2) The formula was never 
freed from the “degrees of negligence” 
curse. (3) From the very beginning, the 
comparative negligence formula was in se- 
vere competition with that of contributory 
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negligence as announced in the Grimes case, 
supra. 


Contributory negligence gave a maximum of 
power to the Supreme Court; comparative 
negligence a maximum of power to trial 
court and jury. From time to time, as it felt 
its power jeopardized, the Supreme Court 
emphasized the doctrine -of contributory 
negligence by limiting comparison between 
the slight negligence of a plaintiff with the 
gross negligence of a defendant only after 
the plaintiff had shown that he had exercised 
ordinary care on his own behalf. This 
reduced the area of operation for compara- 
tive negligence to a minimum, In fact, it 
reduced it to meaninglessness. 


It may be that the result would have been 
otherwise had the mass of litigation con- 
tinued to be primarily that of personal and 
property injuries caused by railroad opera- 
tions to others than employees. But by the 
early 1880’s a great deal of litigation began 
to come to the courts involving injuries to 
railway and industrial employees. The suc- 
cess of comparative negligence in these cases 
would have thrown heavier liability on the 
employer than the courts thought advisable 
at that time. 


And in Calumet Iron & Steel Co. v. Martin, 
3 N. E. 456 (1885), it was established once 
and for all that the contributory negligence 
rule had to be satisfied before the compara- 
tive negligence formula could operate in a 
plaintiff's behalf. Finally, in City of Lanark 
v. Dougherty, 38 N. E. 892 (1894) the court 
declared: “the doctrine of comparative neg- 
ligence is no longer the law of this court.” 
Although officially excommunicated, it stil 
had a place in the hearts of lawyers and 
trial judges who sought to make use of it to 
moderate the severity of the contributory 
negligence rule. They only succeeded in 
evoking occasional blasts against its memory. 


The court had created something but it did 
not know what it was or how to use it, and 
having thrown it into the junk pile the court 
was seemingly irritated to have any refer- 
ence made to what it considered an indis- 
cretion of its youth. But after the lapse of 
another half century, the court is no nearer 
success in dealing with negligence cases, 
and in fact has lost a great area of jurisdic- 
tion in that field. 


The simple formula of Justice Breese, im- 
proved through the legislative process, is on 
its way back. It eliminates most of the 
difficulties of negligence law by removing 
the necessity of utilizing complex doctrines. 
And it permits justice to be done as prompt- 
ly, efficiently and inexpensively as human 
judgment can determine. 
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IS A LOAN RECEIPT A RELEASE? 





Attacks on the loan receipt device continue 
their ingenious way. The customary sit- 
uation in which a loan receipt is used is 
one in which the insured through the negli- 
gence of a third party sustains a loss or 
damage to insured property; there the in- 
surer “loans” to the insured the amount of 
the insurance indemnity, the loan to be re- 
payable only out of any recovery made by 
the insured from the negligent wrongdoer. 


A novel variation of this situation was pre- 
sented in the recent decision (March 26, 
1945) of the Colorado Supreme Court in 
Wilson et al. v. Anderson et al.,5 CCH Fire 
AND CASUALTY CASEs 459. The Andersons 
had contracted with the King Van & Stor- 
age Company for the transportation of their 
household furnishings from Oklahoma City, 
Oklahoma, to Denver, Colorado. Before 
the furniture was moved, the load was in- 
sured by the Andersons under a cargo policy 
on the basis of a declared value of thirty 
cents per pound, with a one-hundred dollar 
deductible provision “whereby the storage 
company pays the first $100 on any claim 
that is against them.” 


While the load of furniture was enroute, 
on a highway near Garden City, Kansas, 
the storage company’s van collided with a 
truck operated by the defendants Wilson 
and Collins. The Andersons sued, claiming 
$2,950 damage. They made Wilson and 
Collins parties defendant in their complaint, 
and also named the King Van & Storage 
Company as a defendant. However, no 
summons was ever served on the storage 
company, and the case proceeded against 
the defendants Wilson and Collins alone. 


The Loan Receipt Transaction 


Before the trial the cargo insurer, Minne- 
apolis Fire & Marine Insurance Company, 
advanced to the Andersons under the usual 
loan receipt agreement the sum of $629.35. 
The storage company, in compliance with 
the deductible provision of the policy, sent 
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What the Courts 


Are Doing 


$100 to the adjuster for the insurance com- 
pany, who turned the $100 over to the 
Andersons, and they executed a loan receipt, 
similar to that given the insurer, acknowl- 
edging the receipt of $100 from the storage 


company. The case against Wilson and 
Collins proceeded to trial and resulted in 
a verdict and judgment in favor of the 
Andersons for $1,600. The defendants sued 


out a writ of error. 


Perhaps the fact that the storage company 
was named as defendant in the complaint, 
and the fact that the asserted action was 
not prosecuted against it, gave the defend- 
ants’ counsel the idea for the line of defense 
which he took. Besides a general denial 
of negligence, and the defense of unavoid- 
able accident, the defendants pleaded that 
the accident was caused by negligence, 
either sole or contributory, of the storage 
company. 


Was the Storage Company a 
Joint Tort-Feasor ? 


On appeal the defendants made two points: 
(1) that the “undisputed” evidence showed 
that the storage company and the defend- 
ants Wilson and Collins were joint tort- 
feasors, and that the plaintiffs and the 
storage company had negotiated a settle- 
ment whereby the Andersons released all 
of their rights against both the storage 
company and the defendants, and (2) that 
the storage company and the defendants were 
joint tort-feasors and that the payment of 
$729.35 received by the Andersons from 
the storage company should, to the extent 
of such payment, diminish the claim of 
the plaintiffs against the defendants. 


The Colorado Supreme Court gave short 
shrift to these contentions. The Court said 
that there was no “undisputed” evidence 
that the storage company was a joint tort- 
feasor. The question was one for the jury. 
From the evidence the jury could have 
found, as they did, that the defendants’ 
negligence was the sole cause of the accident. 


WHAT THE COURTS ARE DOING 





No Release 


Then the Court went further, perhaps, than 
was strictly necessary for purposes of the 
decision and held that regardless of whether 
or not the storage company was a joint tort- 
feasor, the signing of the loan receipt by 
the plaintiffs was not a release such as to 
preclude suit against the other tort-feasor. 


The defendants sought to distinguish the 
cases upholding the validity of loan receipts 
(Luckenbach v. McC. shen Sugar Refining Co., 
etc.) on the ground that these cases in- 
volved “loans between an insured and his 
own insurance company and not ‘loans’ be- 
tween a joint tort-feasor and a third party.” 
Said the Court: “We think this case was 
one of a loan from the insurer. The evi- 
dence shows that the storage company sent 
the $100 to the adjuster of the insurance 
company, who in turn gave it to the Ander- 
sons, and while the loan receipt given to 
the storage company acknowledges the re- 
ceipt of $100, the money was paid to the 
Andersons by the insurance company.” Since 
the loan receipt was not a release, the Court 
said that the defendants’ arguments rela- 
ting to contribution or release have no appli- 
cation. The judgment for the plaintiffs was 
affirmed, 

It is an interesting speculation as to why 
the plaintiffs named the storage company 
as a defendant in their complaint. Since 
the “loans” were not made by the storage 
company and its insurer until after the filing 
of suit and before the trial, it may be that 
the Andersons were having difficulty in en- 
forcing payment by the storage company 
and its insurer. If the storage company 
had actually been made a party defendant, 
by having process served upon it, the de- 
fenses of Wilson and Collins would have 
stood a better chance of success with the 
jury. 


“WITH PREJUDICE” 


In primitive law certain words and writings 
have a unique, automatic and magical effect, 
untempered by exceptigns or any considera- 
tion of whether or not the usual sense of 
the words was intended by the speaker or 
writer. Later, in the maturity of law, words 
as such lose their fatal, talismanic effect. 
They are no longer an incantation, but 
merely the vehicle for the expression of 
intention, and the law will look behind the 
letter of expression to spell out the real 
meaning intended and only obscurely ex- 
pressed. To interpret words, the law will 
look to the context of other words spoken, 
things done—the environment of the words 
and actions. But the ancient word-magic 
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dies hard. And its ghost walks whenever 
a court will not look beyond the form of 
se words to the spirit and substance behind 
them. 


In De Graff v. Smith, 22 CCH AvutToMoBILE 
CAsEs 686 (decided March 23, 1945, by the 
Arizona Supreme Court) the Court, in our 
opinion, does an injustice in its refusal to 
recognize that the context of circumstances 
in that case altered the usual meaning of 
the phrase “with prejudice.” 


Highway Parking Accident 


The plaintiffs, husband and wife, sued the 
driver of a truck and his employer, the 
owner of the truck, for injuries sustained 
when plaintiffs ran into the defendants’ truck, 
which had been stopped at about 2:30 A. M. 
on the right side of the highway, without 
lights or flares, when an axle of the truck 
broke. There was a question as to whether 
or not the driver of the truck and his helper 
had time to put out flares before the acci- 
dent happened. 


The plaintiffs’ suit was originally brought 
against the driver of the truck, Mundee, 
and the owner of the truck, De Graff. Bird, 
who was a helper on the truck, was asleep 
at the time the axle broke; he was not made 
a party defendant. 


Incident at the Trial 


After all of the evidence was in, but before 
argument and submission of the case to the 
jury, the plaintiffs moved for a dismissal 
of the action against Mundee. The tras- 
script of evidence shows that the following 
is what occurred on the motion: 


Mr. Perry: At this time the plaintiffs dismiss 
their complaint as to the defendant Lloyd 
Mundee. 

The Court: Do I understand that the plaintiffs 


at this time move to dismiss as to Lloyd Mun- 
dee, each of the three causes of action as to 
the defendant Mundee? 


Mr, Perry: That is correct. 

Mr. Struckmeyer: That, of course, with prej- 
udice? 

Mr. Perry: I assume if we lose we couldn’t sue 


a joint tort-feasor if we lose against one. If 
we win we wouldn’t sue him, so it would be 
with prejudice. 


The motion was allowed, and the clerk of 
court made the following minute entry: 


Plaintiffs move to dismiss each of the three 
causes of action as to defendant, Mundee with 
prejudice. 

It is ordered for judgment in favor of defend- 
ant, Lloyd P. Mundee, relieving him of all lia- 
bility in this case. 
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The case was then submitted to the jury 
as to the defendant De Graff. A verdict 
was returned for the plaintiff wife for the 
sum of $2,000. The defendant De Graff, 
before entry of judgment on the verdict, 
filed a motion for judgment notwithstanding 
the verdict, on the ground that she could be 
held only on the theory of respondeat su- 
perior and that the dismissal with prejudice 
of Lloyd Mundee, her servant, operates as 
a bar to the verdict and is res judicata as 
to the negligence of the defendant De Graff. 
This motion, as well as the motion for a 
new trial, was overruled, and the defendant 
De Graff appealed. 


Were They Joint Tort-Feasors? 


The theory of the plaintiffs, to sustain the 
judgment, was that De Graff and Mundee 
were joint tort-feasors and that they had 
the right to continue their action against 
De Graff after dismissing against Mundee. 
The defendant De Graff contended that 
joint tort-feasors are those who jointly, or 
by some concerted action, commit the 
wrong, and that active participation in the 
alleged negligence is necessary to constitute 
a person a joint tort-feasor; that this is a 
case of master and servant, and that the 
master’s responsibility does not make him 
a joint tort-feasor, but that his liability is 
solely derivative. 


Effect of Dismissal 


The Arizona Supreme Court, in an opinion 
by Chief Justice Stanford, agreed with the 
defendant and reversed the judgment, with 
directions to dismiss plaintiff’s complaint. 
The Court assumed that the _ plaintiff’s 
motion was a motion to dismiss with prej- 
udice, and that such a dismissal amounted 
to an adjudication that Mundee and con- 
sequently, De Graff were free from negli- 
gence. The majority opinion, quoting from 
27 C. J. S. on Dismissal and Nonsuit, Sec. 
73, n. 87, p. 255, says only: “A dismissal 
with prejudice is an adjudication on the 
merits of the case.” (Citing cases.) 


The Dissenting View 


A dissenting opinion by Morgan, J., denied 
the proposition assumed by the majority 
opinion, namely, that the dismissal of Mundee 
amounted to an adjudication that he was not 
guilty of any negligence; that the dismissal 
was im fact and not merely in form of 
words, a dismissal with prejudice, and a 
bar to further action against Mundee and 
also against De Graff. In the dissenter’s 
view, the dismissal was conditional, re- 
serving the right to continue the action 
against the employer De Graff. 
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The rule in Arizona as to dismissals (sec. 
21-915, sub. (2), A. C. A. 1939) provides: 
“Unless otherwise specified in the order, 
a dismissal under this paragraph is without 
prejudice.” Dismissal by the plaintiff may 
be allowed only upon order of the court, 
and upon such terms and conditions as to 
the court seems proper. True, the minute 
order shows a dismissal “with prejudice”. 
However, the action of the court in allow- 
ing the case to proceed as to De Graff, 
and in instructing the jury that there could 
be no recovery unless they found negligence 
on the part of Mundee, shows that it was 
not intended by the court (or counsel for 
plaintiff) that the dismissal should operate 
as an adjudication that Mundee was not 
guilty of negligence. 


Under the Arizona statutes, sec. 21-1832, 
A. C. A. 1939, the Supreme Court has the 
right to render such judgment or order 
as the court below should have rendered; 
and here the Supreme Court should enter 
an order limiting the effect of the dismissal 
in accordance with the intention of the 
plaintiff and the court. 


Triumph of Technicalities 


“Tf the trial court had not been impressed 
with the belief that the dismissal was con- 
ditional, it would have set aside the judg- 
ment under the law. A judgment based 
upon the verdict of a jury, in a case which 
had fairly been submitted, should not be 
lightly set aside, and no technicalities should 
be allowed to operate to defeat it. The 
judgment of dismissal should be corrected 
in accordance with these views, the verdict 
of the jury upheld, and the judgment 
affirmed.” 


The solution suggested by the dissenting 
opinion would do justice between the par- 
ties. In the majority opinion, technicality 
triumphs over substantial right. 


Very often, in suits for injuries brought on 
the theory of respondeat superior, though the 
plaintiff hopes to recover ultimately from 
the employer (or his insurer), the negligent 
employee is nevertheless joined in the suit. 
Sometimes this is done so that a discovery 
deposition may be more easily obtained 
from the employee. Where he is a party 
to the suit, the court may simply order him 
to appear for the taking of his deposition; 
where he is not a party to the suit, he 
must be pursued by subpoena as an ordinary 
witness. Sometimes he is made a party so 
that he may be called by the plaintiff for 
cross-examination as an adverse party. After 
the evidence is in, and before the case is 
submitted to the jury, the employee is often 
THE COURTS 
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dismissed because the plaintiff's lawyer be- 
lieves, rightly or wrongly, that juries do not 
like to find against an employee who was 
merely doing the work for which he was 
employed at the time of the accident. 
Juries will sometimes, rather than bring in 
a verdict against the employee, find both 
the employee and his employer “not guilty” 
when the employee is not dismissed from 
the case. 


Realities Should Control 


Sut whatever the reason for joining him as 
a defendant, where there is a gratuitous dis- 
missal of the employee in the course of the 
trial, made with the intention of continuing 
the action against the employer, as in this 
case, it should not be considered an adjudi- 
cation that the employee was guilty of no 
negligence, but merely as a final dismissal 
of the employee, “with prejudice” as to any 
further action against him, but “without pre- 
judice” as to the plaintiff’s right to proceed 
against the employer. 


FLIGHT INTO NOWHERE _ 


The fiction writers tell of planes taking off 
in flight and disappearing, never to be heard 
from again, but finally landing at Shangri La 
or another “out-of-this-world” destination. 
Ordinarily, however, where a plane takes 
off for a hop from one island to another, 
with no land intervening on the direct route, 
and the plane and its passengers are never 
heard from again, the most reasonable con- 
clusion is that the plane came down into 
the sea and that the insured met his death 
thereby, “as a result of riding in the air- 
plane.”—Barringer v. Prudential Insurance 
Company of America, 10 CCH Lire CAsEs 
843, United States District Court for the 
Eastern District of Pennsylvania, March 26, 
1945, 


Puerto Rico to Trinidad 


At 12:30 P. M. on January 24, 1943, the 
insured, who was a major in the United 
States Army and a glider expert, boarded 
an Army C-47 airplane (a land plane) at 
Borinquen Field, Puerto Rico. The plane 
was piloted by an Army Lieutenant with 
a co-pilot and was under orders to fly direct 
to an airfield on the northeastern tip of 
Trinidad. A direct flight from Borinquen 
Field to Trinidad would be entirely over 
open sea with possibly one or two very 
small islands near the route. The plane 
left the field, and neither it nor any one of 
its occupants has ever been seen or heard 
of since. 
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Aviation Rider 


Mrs. Barringer sued to recover the face 
amount of a life insurance policy issued 
by the defendant on the life of her husband. 
The policy contained an Aviation Rider that 
provided that if the insured’s death “shall 
have resulted from operating or riding in 
any kind of aircraft .* the liability of 
the company under this policy shall be 
limited to the net reserve ”’ Was the 
plaintiff entitled, under these facts, to the 
face value of the policy, or merely to the net 
reserve? 


The Court held that there was sufficient 
evidence to support a finding that the in- 
sured was dead. The answer of the defend- 
ant admitted that it “tendered to the plaintiff 
net reserve on said policy in full compliance 
with defendant’s obligations under said con- 
tract.” In an amended answer, the words 
‘if any” were inserted after “obligations.” 
However, the admission in the original an- 
swer was held to be evidence against the 
pleader of the fact admitted; and the tender 
was an admission that the insured was dead. 


Specific Peril 


But did the insured’s death result from 
riding in an airplane? If the present suit 
were one on an accident policy, the evidence 
would support a finding of accidental death 
because there was “proof of circumstances 
of specific peril” to which the insured was 
subjected. 


Said the Court: “Now, I do not suggest 
that riding in an airplane always places a 
passenger in circumstances ‘of specific peril’ 
in the popular understanding of those words, 
but certainly it is as perilous as bathing in 
the ocean on a cool evening, (as in the 
Searing case, [Continental Life Insurance Co. 
v. Searing, 240 F. 653] there being no evi- 
dence in that case that the surf was high 
or the sea rough) or going fishing on a lake 
in the late afternoon as in the Thomas case. 
[Occidental Life Insurance Co. v. Thomas, 
2 CCH Lire Cases 1070, 107 F. (2d) 876.] 


What Was the Accident? 


“Tf the evidence would support the finding 
that the insured’s death was accidental, and 
I think there is no doubt that under the 
rule laid down by the decisions referred 
to it would, then it must also support the 
finding that the accident consisted in the 
plane’s falling into the ocean. That, it seems 
to me is not only a reasonable inference 
but the only reasonable one, as the Court 
said in the Thomas case, supra, ‘This is a 
situation where the same evidence 
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not only supports the inference of death, 
but also points to the cause of it.’ Various 
more or less fantastic explanations of dis- 
appearance of plane and passengers might 
be suggested but, with practically no land 
on the direct route to Trinidad, I do not 
see how there could be much doubt in the 
mind of any reasonable person that it came 
down in the sea. At any rate it is not 
necessary to preclude all other possibilities. 


“If the plane fell into the sea then, again, 
the reasonable, probable and almost neces- 
sary conclusion, from the nature of the acci- 
dent, is that the insured’s death resulted 
from riding in an airplane. Again, there 
are possible theories which might account 
for his death otherwise as, for example, 
gunfire from a German submarine, but they 
are remote. Certainly, if it be taken as 
established that, having been riding in an 
airplane which fell into the sea and was 
lost with all on board, the insured is dead, 
it seems to me that it is not only permis- 
sible but reasonable and logical to conclude 
that he met his death as a result of riding 
in the airplane.” The plaintiff was awarded 
the net reserve of the policy. 


THE LINCOLN NATIONAL LIFE CASE 





Watched with great interest by the insur- 
ance world as a possible tip-off on the fate 
of all discriminatory state taxes against for- 
eign insurers, an Oklahoma tax case, Lincoln 
National Life v. Read, was argued in the 
United States Supreme Court on April 24 
and 25. 


The appellant, an Indiana corporation doing 
business in Oklahoma, filed suit to protest 
the collection of the 4% tax imposed by 
36 O. S. 1941, Sec. 104, upon all premiums 
collected in the State of Oklahoma by for- 
eign insurance companies. The company 
urged that neither the 4% tax nor any com- 
parable tax was levied against Oklahoma 
insurance companies, and that the taxing 
statute therefore denied to foreign insurance 
companies the equal protection of the laws 
guaranteed by the Fourteenth Amendment. 


Appellees filed a demurrer to the complaint. 
The appellant then filed an amended petition 
alleging that the tax was paid involuntarily 
and to avoid statutory forfeiture, penalties, 
revocation of its agents’ certificates of au- 
thority, and the debarment from transacting 
business in Oklahoma; that in 1919 appel- 
lant qualified as a foreign life insurance 
company and was admitted to do business 
in Oklahoma and has since that time con- 
tinued to do business therein, having paid 
the annual license fee of $200 per year, and 
having paid all taxes and fees lawfully 
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assessed by the state; that appellant had 
built up good will and had established a 
successful and valuable insurance business 
in Oklahoma; that domestic companies in 
Oklahoma transacted the same type of busi- 
ness as appellant, and there was no reason- 
able basis upon which domestic companies 
could be classified as separate and distinct 
from foreign companies; that the taxing 
statute was a revenue-producing measure 
and not a regulatory measure enacted under 
the police power; and that Section 1, Ar- 
ticle XIX of the Oklahoma Constitution, 
violated the Federal Constitution in that it 
attempted to exact as to foreign corpora- 
tions’ engaging in business in the state that 
they waive the rights secured under the 
Federal Constitution. Appellees’ demurrer 
to the amended petition was sustained, and 
the suit was dismissed for failure to state 
a cause of action. The Oklahoma Supreme 
Court upheld the constitutionality of the 
taxing statute. 


On the present appeal to the Supreme Court 
appellants contend that the nature of the 
tax is immaterial, but that a discriminatory 
tax, although it be labeled a privilege tax, 
which is made to apply to business trans- 
acted in Oklahoma by foreign insurance 
companies after they are admitted into the 
state, denies the equal protection of the laws 
in violation of the Fourteenth Amendment. 
Since the “commerce” question was not 
raised in the Oklahoma courts, it is not 
involved in this appeal. 


Lay View 


| “I know you Lawyers can, with ease, 

Twist words and meanings as you 
please; 

| That language, by your skill made 

pliant, 


Will bend to favour ev’ry client; 
That ’tis the fee directs the sense 
To make out either side’s pretense. 
When you peruse the clearest case, 
You see it with a double face; 

For scepticism’s your profession; 

You hold there’s doubt in all expres- 


sion.” 


—John Gay, Fables 
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WORKERS ARE CAPITAL 





“The only real capital of a nation is its nat- 
ural resources and its human beings.” Ap- 
pearing as they do at the front of the 
foreword, these banner words of our late 
president headline in spirit as well as posi- 
tion the UE Guide to Group Insurance—an 
excellent handbook for the organizers of 
group insurance plans. It is published by 
The United Electrical, Radio and Machine 
Workers of America, CIO, 11 East 5lst 
Street, New York 22, N. Y., from whom it 
may be ordered at 75 cents per copy. The 
relegation of the union name to initials in 
the title is in keeping with the generally 
useful nature of the handbook, which should 
prove a handy aid not merely to unions, but 
to all lawyers, companies, insurance men 
and miscellaneous others who find them- 
selves in need of portable answers to fun- 
damental group insurance questions. 


Survey and Handbook 


In plain language, supplemented by car- 
toons, the booklet pictures the current types 
of plans and offers suggestions as to how 
desirable features may be instituted. Al- 
ways emphasized is the importance of mak- 
ing the plan fit the needs of the worker, the 
human capital the plan seeks to safeguard. 
A model plan is presented, not as Utopian, 
but as providing a base upon which to build 
whatever plan seems best for a given group 
of workers. 


Well Charted 


In visualizing exactly what such a plan 
might entail, of special help should be the 
charts and tables liberally sprinkled through 
the text—for example, the premium rate 
tables; the chart comparisons of insurance 
company hospital plans with the Blue Cross 
plan and of an existing plan with the pro- 
posed plan; and the tabulated breakdown of 
the estimated cost for full comprehensive 
coverage for workers and their dependents. 
The same sort of ready-reference advantage 
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is found in the appendices, which contain, 
among other data, WLB rulings to the ef- 
fect that group insurance plans need not be 
submitted for approval, tax rulings showing 
that group insurance premiums are tax ex- 
empt, a breakdown of the estimated cost for 
full comprehensive coverage for workers 
with no hospitalization for dependents, a 
schedule of maximum surgical benefits, and 
a sample negotiations memorandum, taking 
a negotiating committee through its primary 
paces in suggesting and setting up a plan. 
A careful index is final proof that the Guide 
is well tooled for the workshop. 


On the Same Subject 


Those interested in the subject of group 
insurance will be pleased to hear that for the 
third year now, the 1945 “Proceedings” of 
the American Association of University 
Teachers of Insurance will be presented in 
published form rather than at a convention. 
Dr. C. A. Kulp, University of Pennsylvania, 
vice-president of the Association, is in 
charge of this year’s publication. 


It will contain five studies of group cover- 
age developments: Accident and Health by 
Paul Fisher, group accident and health su- 
pervisor, Continental Casualty; Disability by 
I. S. Falk and M. G. Murray, Social Se- 
curity Board; Medical Care Plans by 
Margaret Klem, Social Security Board; 
Hospitalization by E. A. Van Steenwyck, 
Associated Hospital Service of Philadelphia; 
and Pensions by Meyer Goldstein, Pension 
Planning Co. 


VETERAN LAW MANUAL 





In a general way “going home” has the same 
meaning for the G. I. in Germany and the 
veteran of Luzon. Mother and Dad, apple 
pie, Mary who lives next door, cokes at 
Jake’s Place, a bed you can sink into—with 
some such nostalgic vision in mind, we are 
told, the serviceman heads home. _ Trite 
and/or true as this description may be, it 
is certainly true that not until he is really 
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home will he be bothered by the legal and 
financial business of becoming a civilian. 
Although his first interest will probably be 
his new job, he’ll soon be seeking advice on 
matters like taxes, loans, pensions, depend- 
ents’ rights—and life insurance. Can I keep 
up my service life insurance? he will ask. 
Will it be a permanent kind of policy? 
What shall I do about my private life in- 
surance since I arranged not to pay any 
premiums when I went into the service? 


To provide answers to such inquiries is the 
aim of the Veteran Law Manual, published 
by Commerce Clearing House, Inc., 214 N. 
Michigan Ave., Chicago 1, Illinois ($2 a 
copy, 10 copies for $15, 25 for $35). In 
readily digestible form it offers a wide bill 


of fare: all the important federal statutes 
applying to servicemen (the “G. I. Bill of 
Rights”, the Soldiers’ and Sailors’ Civil Re- 
lief Act, the National Service Life Insurance 
Act of 1940, the Veterans’ Guaranteed Loans 
Regulations, etc.), together with a complete 
explanation of the rights and benefits of the 
veteran, including sections on life insurance 
and the civil relief laws. In the 272 pages 
of the handbook, and with the aid of the 
well-made index, a person should be able to 
find solutions to many of the problems the 
serviceman faces when he dons civvies. 
The “psychological readjustment” which is 
deemed so formidable can be assisted in no 
small measure by this practical guide to 
practical matters. 
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WARTIME QUERIES 
An Agent's Power of Attorney 


“Ts it permissible for one who holds a power of attorney for an Idaho insurance 
agent, who is in the military service, to sign policies for that agent?” The Idaho 
Attorney General replied: “I beg to advise you that in my opinion such person 
would not have power to sign policies for the agent unless authorized by the 
principal of the insurance agent. In order to create an agency there must be 
consent of both principal and agent. There is no authority in law with 
which I am acquainted that would permit an agent to authorize some other 
person by power of attorney to perform his duties as agent unless such authority 
was ratified or authorized by the principal of the insurance agent. "Opinion of 
the Idaho Attorney General, March 12, 1945. 


Wife as “Employee” 


Where the wife of an employer, during this wartime period, contributes her 
services without pay either on a full or part time basis, because of the inability 
of the husband to procure adequate help, is the wife to be considered an employee 
for purposes of the Workmen’s Compensation Act? The wife’s name did not 
appear on the payroll, and she received no compensation. Inquiry was made by 
insurance companies and the Attorney General replied: “It is our opinion that 
wives of employers as described in your letter would not come within the meaning 
of the act. We base our opinion not on the fact that such employment is 

‘casual and not in the usual course of trade, business, profession, or occupation’ 
of the employer, but because we think that there is no contract of hire 
in the situation It does not appear to us that there is a contract of Yire 
between the husband and wife.”—Opinion of the Colorado Attorney General, 


February 27, 1945. 


Insuring State Rifle Ranges 


Can the Military Department of the State of Alabama carry liability and property 
damage insurance on certain rifle ranges owned or leased by the department? 
Section 118, Title 35 the Military Code provides that no officer or enlisted man 
shall be liable to civil action or suit or criminal prosecution for any act done while 
in the discharge of his military duty, which act is in line of duty. Moreover, 
the State Constitution provides “That the State of Alabama shall never be made 
a defendant in any court of law or equity.” Therefore, “In view of the statutory 
immunity from suit enjoyed by the officers and enlisted men in the Military 
Department, and Constitutional immunity of the State, there is no liability to 
insure.”—Opinion of the Alabama Attorney General, December 15, 1944. 
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ASSUMPTION OF RISK-SLED AND 
ONCOMING VEHICLE COLLISION | 


(NEW JERSEY) 


® Sled-coasting on street 
Passing barrier 





Washington Avenue runs east and west. 
The highest point, “the hill,” is its starting 
point. For the last eight or ten years the 
avenue had been used by sled-coasters. The 
course of the sled-coasters began at the top 
of the hill and continued in the easterly lane 
of traffic on Washington Avenue for a dis- 
tance of approximately 873 feet. The ave- 
nue is intersected by Hillside Avenue, 600 
feet from the top of the hill, and by La- 
fayette Avenue, approximately 873 feet from 
its stated beginning. When the avenue was 
being used for sledding, the borough caused 
a barrier to be placed at or near the inter- 
section of Washington and Hillside Avenues 
to guard against the dangers of “vehicular 
traffic’ on the westerly lane of Washington 
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GER SITS ON ASH TRAY: 
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of light in cab ( Mass.) 


page 295 
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AUUUUDY SU UAL DOPE EEA ONT AAO 


Avenue, The plaintiffs, coasting down the 
hill one night, came up to this barrier, by- 
passed it by crossing into the westbound 
lane of traffic, and collided with an auto- 
mobile westbound on Washington Avenue, 
causing death to the intestate of one plain- 
tiff and serious injuries to the other plaintiff. 
Suit was filed against the borough charging 
it with negligence in placing the barrier in 
such a position that the easterly traffic on 
Washington Avenue was forced onto the 
same lane with the westerly traffic. The 
trial court left it for the jury to determine 
whether the plaintiffs had assumed the risk 
and denied the defendant borough’s motion 
for a directed verdict; the jury returned a 
a verdict for the plaintiffs. On appeal it 
was held that the plaintiffs had assumed 
the risk and that the trial judge should have 
allowed the borough’s motion for a nonsuit 
and directed verdict. 


“The ground of assumption of risk brings 
into play the maxim ‘Volenti non fit injuria,’ 
When Adrian and Mrs. McIntyre took part 
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in the sport of sled coasting they legally 
accepted all the obvious dangers of which, 
in the particular circumstances, they knew, 
or were charged with knowing, were in- 
herent in that sport, ‘just as a fencer accepts 
the risk of a thrust by his antagonist, or 
a spectator at a ball game the chance of 
contact with the ball.’ ... Adrian and Mrs. 
McIntyre were at the time of the accident 
over eighteen years of age. Each held a 
clerical position. There is no suggestion that 
both were not blessed with the understand- 
ing and the mentality of the average boy 
and girl of their age group. Each knew of 
the existence of the barrier and that it was 
located at or near the two intersecting ave- 
nues, both of which were subjected to uses 
other than that of sled coasting. Clearly, 
each knew or was charged with knowing 
that the barrier could not and did not close 
off traffic on the westerly lane of Washing- 
ton Avenue. With complete knowledge of 
these facts, they did nothing about this extra 
hazard in their easterly lane of coasting. 

. Adrian and Mrs. McIntyre with full 
knowledge and realization of the extra haz- 
ard of the barrier, chose voluntarily to risk 
that extra hazard while coasting around it 
on a ‘very large racing sled’ without regard 
to the open traffic both on Hillside Avenue 
and on the westerly traffic lane on Washing- 
ton Avenue.” Judgment was reversed.— 
Offringa, Admr., et al. v. Borough of West- 
wood, appellant. New Jersey Court of 
Errors and Appeals. February 2, 1945, 22 
CCH Avutomosite Cases 831. 


Francis G. Schmidt, Jr., John E, Selser, for 
appellant. 
Eugene F. Hoffman, John J. Breslen, for re- 


spondents. 


CARRIER’S LIABILITY—LIMITATION 
OF LIABILITY 


(DISTRICT OF COLUMBIA) 


©@ No tariff for destination 
Baggage lost 


The ticket purchased for the plaintiff pro- 
vided for transportation of himself and his 
baggage from Washington, D. C., to Con- 
cord, Mass. When the defendant’s bus ar- 
rived in Boston, Massachusetts, the carrier 
informed the plaintiff that it had no fa- 
cilities for transporting him to Concord, and 
plaintiff was compelled to make his own fa- 
cilities for transportation to Concord. After 
arriving at Concord he received a letter from 
the carrier advising him that his baggage, 
which had been checked from Washington 
to Concord, was being held at Boston, and 
inquiring if he wished the baggage for- 
warded by express, collect, or whether he 
desired to call for the baggage at Boston. 
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The passenger arranged to have the baggage 
sent to Concord by express, and when it was 
received he discovered that clothing of a 
reasonable value of $180 was missing. The 
carrier stipulated that the missing articles 
were removed from the bags while they were 
in its possession and that the passenger was 
entitled to a verdict. The controversy be- 
tween the parties related to the amount of 
the verdict. The passenger contended that 
the verdict should be for $180, the admitted 
reasonable value of the lost articles. The 
carrier contended that by reason of its pub- 
lished tariff regulations, the agreed value of 
the baggage was $25 and that it was liable 
only for the proportionate loss, or $17. The 
trial court sustained the passenger’s con- 
tention. 


“Our sole question is whether the limitation 
applies when the carrier engaged to trans- 
port the passenger and his baggage to a 
destination to which it cannot carry him and 
transports him only a part of the journey. 
... The carrier had no published tariff for 
the trip from Washington to Concord, and 
it cannot rely upon the limitation of liability 
in a tariff not applicable to that trip. It says 
that the loss occurred over the lines covered 
by its published tariff and therefore the limi- 
tation should apply. But the fact is that a 
passenger contracted for transportation to 
Concord, not to Boston, New York, or to 
any other place, and while Boston is a com- 
paratively short distance from Concord, it 
is but one of many stops on the journey. 
The ticket sold had plainly marked upon 
it by the carrier in at least three different 
places that the passenger’s destination was 
Concord, Massachusetts, and we do not see 
how published tariffs which do not extend 
to Concord can apply with reference to a 
trip to Concord. If the tariffs do not apply, 
then neither does the limitation of liability.” 
Tudgment for the plaintiff was affirmed.— 
Pennsylvania Greyhound Lines, Inc., ap- 
pellant v. Wells, etc. Municipal Court of 
Appeals, District of Columbia. April 6, 
1945. 22 CCH Avurtomosite CAsEs 744, 


Richard W. Galiher, Henry I. Quinn, for ap- 
pellant. 


Frederick A, Thuee, for appellee. 


GUEST-HOST RELATIONSHIP—WHEN 
DOES IT TERMINATE? 


(MASSACHUSETTS) 


e Alighting guest injured 
Fall into hole 


Did the relationship of guest and host end 
before the plaintiff-guest had completed 
alighting from the host’s car? The plaintiff 
accepted an invitation to ride with the de- 
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fendant and his wife and daughter in the 
defendant’s automobile. After paying some 


visits, they returned to the defendant's 
premises, where he brought the automobile 
which he had been operating to a stop in 
his driveway. The plaintiff started to leave 
the automobile by the right door. She “put 
her right foot down and went down into a 
hole; she fell right straight down” and was 
injured. The hole was on the edge of the 
right hand strip of concrete going into the 
defendant’s garage. The hole was circular 
in shape, about six inches in diameter and 
three inches deep. It was partly in the 
concrete and partly in the soil. The plain- 
tiff had never been upon the driveway before 
and had never seen the hole before the acci- 
dent. The plaintiff sought to recover on the 
theory that the gratuitous undertaking had 
ceased at the time of the accident, and that 
the relationship of the plaintiff and the de- 
fendant was no longer that of guest and host. 
Defendant’s motion for a directed verdict 
was allowed, and this holding was sustained 
on appeal. 


“Upon the evidence the jury would have 
been obliged to find that the plaintiff was 
partly in or upon the defendant’s vehicle 
at the time of the accident, and that the 
gratuitous undertaking had not then termi- 
nated. ... The jury would be required to 
find that the plaintiff had not fully alighted 
from the defendant’s automobile at the time 
of the accident. The stopping of the auto- 
mobile and the departure of the plaintiff 
therefrom were necessary to the conclusion 
of the gratuitous undertaking. ...” Judg- 
ment for the defendant was affirmed.—Adams 
v. Baker. Massachusetts Supreme Judicial 
Court, Middlesex. February 28, 1945. 22 
CCH AutomosiLe Cases 637. 


J. A. Daly, for plaintiffs. 


GUEST OR PASSENGER?— 
SHOPPING TRIP 


(CALIFORNIA) 


e Intent of “host” 
Nonprejudicial error 


The jury apparently believed the plaintiff's 
testimony that the defendant, Mrs. Sanders, 
had asked Mrs. Kruzie, the plaintiff, to ac- 
company her on a motor trip from Coalinga 
to Fresno because she wanted Mrs. Kruzie’s 
advice in the selection of a ring for her 
husband and her help in choosing Christmas 
presents for three girls who had formerly 
worked at a cafe operated by the Kruzies; 
and that Mrs. Kruzie went on the trip solely 
for the purpose of assisting Mrs. Sanders in 
connection with this shopping. If this testi- 
mony was believed, Mrs. Kruzie was not a 
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“suest” within the meaning of the Vehicle 
Code. The jury returned a verdict for $5,000 
for the plaintiff. The error of the trial court 
in refusing to allow Mrs. Sanders to answer 
the question: “Did you when you came to 
Fresno on December 16, plan to buy them 
Christmas presents?” was not prejudicial. 
While the intent with which a ride is offered 
is an important element in the case, “as a 
practical matter, it would make little differ- 
ence here whether or not Mrs. Sanders actu- 
ally intended to do this particular shopping 
if, in fact, she told Mrs. Kruzie that she did 
intend to do it and asked her to make the 
trip for the purpose of giving assistance in 
such shopping. Mrs. Sanders testified very 
definitely that she had not asked Mrs, Kruzie 
to go on this trip for this purpose, that she 
had not told Mrs. Kruzie that she desired 
her assistance in connection with this shopping, 
and that there had been no conversation 
between them to that effect. Mrs. Kruzie 
testified flatly to the contrary and the jury 
has accepted her testimony as true.” Judg- 
ment for the plaintiff was affirmed.—Kruzie 
et al. v. Sanders et al., appellants. California 
District Court of Appeal, Fourth District. 
March 9, 1945. 22 CCH AvuTOMoBILE CASES 
785. 

Hoge, Pelton & Gunther, Chester O. Hansen, 
Eckhart A. Thompson, for appellants. 

Thomas F. Lopez, Lawrence W. Young, for 
respondents. 


HOST’S LIABILITY—WILFUL 
MISCONDUCT 
(CALIFORNIA) 


e Taking hand from wheel 
New trial 


Driving his lady friend on an excursion from 
Los Angeles to Long Beach, the defendant 
during the course of the drive removed his 
right hand from the wheel to demonstrate 
how he would like to “bop” his foreman’s 
head. As he did so, his automobile swerved 
from the paved area onto the soft shoulder 
of the boulevard. The lady friend (now the 
plaintiff) requested him to reduce his speed 
from 45 miles per hour, and to keep his hand 
on the wheel and his eyes on the road. The 
driving then continued for some time in a 
normal manner. Before they had gone a 
mile after the “bopping” demonstration, and 
while they were conversing, plaintiff took 
a cigarette from her purse and pressed the 
Chevrolet’s automatic lighter with her left 
hand. Having held it in place longer than 
appellant, the defendant, deemed safe for the 
device, with his right hand he seized her wrist, 
jerked her hand away from the lighter, and 
angrily demanded to know whether she 
was trying to burn out the wires. Before 
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respondent had answered, the Chevrolet 
swerved onto the shoulder and collided with 
a telephone pole, causing plaintiff’s injuries. 
The plaintiff, as a guest, sued the defendant, 
alleging wilful and wanton conduct. The 
jury found for the defendant, but the trial 
court granted a new trial. From this order 
the defendant appealed. 


“Judging him in the light of normal human 
behavior appellant could not have been 
guilty of ‘wilful misconduct.’ There was 
not the slightest evidence of an ‘entire ab- 
sence of care’ on his part for the safety of 
his friend. His call at her home to solicit 
her to accompany him furnished special in- 
centive to guard against her injury. He was 
impelled by every instinct of courtesy and 
chivalry to protect her. Moreover, sitting 
by her side, he must have known that any 
detriment to her would in all probability 
likewise have come to him. Compelled thus 
by the passion for self-preservation and by 
his amity and friendship for the lady to 
proceed with care, it would have required 
an unusual exhibition of depravity to war- 
rant a finding that he had wilfully miscon- 
ducted himself. Judging him by the norm 
of sane conduct, he could not have willed a 
wrongful act. His character is marked by 
industry and gentility. He had not dis- 
played a wantonness; he had demonstrated 
a zealous regard for respondent’s society; 
he had exhibited only a desire to enlarge 
her pleasures. Before the will to do an act 
arises in the consciousness there must first 
have been a desire to do such act. In bring- 
ing that desire to the surface of the universe 
of desires, the wish is born. It is only after 
the wish becomes a conscious concept and 
predominates over all other wishes, that the 
will to effect it may operate. In other words, 
declares Professor MacKenzie [Manual of 
Ethics], ‘in order than an event may be willed. 
it has to be accepted in its concrete totality.’ 
The distinction is emphasized by Lady Anne 
who wished the death of Gloucester, but she 
‘will not be executioner.’ Thus we conclude 
that within the moment of his motion to 
save the lighter from destruction it is not 
within the range of probability that appel- 
lant could have wished harm to respondent 
or to imperil her safety by swerving from 
the pavement. If he did not wish it, he 
could not have willed it.” 


Wilful misconduct is “conduct of a quasi- 
criminal nature, the intentional doing of 
something either with the knowledge that it 
is likely to result in serious injury or with 
a wanton and reckless disregard of its pos- 
sible consequence. . . . In the instant case 
is not a scintilla of evidence that 
would reasonably warrant the inference that 
appellant was conscious of either a peril to 
be apprehended from his act or of a failure 
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to attempt to avert an injury to respondent. 
On the contrary, from the zeal he displayed 
in encouraging her recovery by his visits 
with her during her convalescence, it must 
be concluded that he would have forcibly 
attempted to avert injury to her had he 
entertained an instant’s fear for her safety.” 
The order granting a new trial was reversed, 
with directions to deny the motion.—Stew- 
art v. Kelly, appellant. California District 
Court of Appeal, Second District, Division 
Two. February 19, 1945. 22 CCH Aurto- 
MOBILE CAsEs 794, 

Everett W. Thompson, Nourse & Jones, for ap- 
pellant. 

Samuel A, Rosenthal, Edward I, Pollock, Burton 
D. Crane, for respondent. 


INSANE PEDESTRIAN INJURED— 
DAMAGES FOR DEATH 


(NEW JERSEY) 
e Hypothetical question 





Although admittedly still insane, the de- 
ceased Crager was, after seven years in a 
hospital for the insane, discharged and 
went to live with his wife and their married 
daughter. In the opinion of the doctor in 
charge of the hospital, he would never be 
cured, the prognosis was very unsatisfactory, 
and Crager would probably never be able 
to enter gainful employment. His family 
were advised that he had suicidal tendencies, 
and that he must be watched very carefully. 
His son-in-law employed Crager in his busi- 
ness of peddling fruit and vegetables. This 
arrangement continued for about three or 
four days when Crager, crossing a street 
intersection, was hit by the defendant’s truck 
and died instantly. His wife, as adminis- 
tratrix, sued under the Death Act. Verdict 
and judgment were for the defendant. On 
appeal the plaintiff complained of the trial 
court’s having sustained defendant’s objec- 
tions to a hypothetical question put to the 
hospital doctor on cross-examination, appar- 
ently aimed to have the doctor say whether 
the facts and circumstances connected with 
Crager’s death “in any wise were related 
with any insane condition which he had 
manifested for seven years prior thereto.” 
To a confusing question posed to Dr. Collins 
on his recross-examination, the jury might 
have concluded that his answer, in sub- 
stance, to the hypothetical question was in 
the negative. Dr. Collins did not testify 
that Crager’s insane condition caused the 
accident in question. He was properly pre- 
cluded from testifying as to Crager’s par- 
ticular suicidal tendency to jump in front 
of a moving vehicle because the doctor had 
not actually seen Crager manifest such 
tendency. “Notwithstanding all this, one of 
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the issues, as pointed out for the appellees, 
was not whether Crager was fatally injured 
because he was insane, but rather whether 


he was insane when injured. Thus when 
Crager was adjudged insane and committed 
to the Hospital, the presumption arose that 
he continued to be insane until it was over- 
come by evidence of a return to sanity. 
Passing over the question of whether 
Crager’s mental condition was or was not 
relevant on the question of his contributory 
negligence and assumption of risk, it was 
clear that sight is lost of the fact that the 
evidence of Crager’s mental and physical 
condition were vital factors in the determi- 
nation by the jury of his ability to engage 
in gainful occupation, to determine the 
‘damages,’ if any, which the jury might 
‘deem fair and just with reference to the 
pecuniary injuries resulting from (Crager’s) 
death to the widow and next of kin of the 
deceased.’” The court held there was no 
prejudiciz al error, and affirmed the judgment 
for the defendant.—Crager, Admx., appel- 
lant v. West Hoboken Transfer and Ex- 
press Company et al. New Jersey Supreme 
Court. March 26, 1945. 22 CCH Auvto- 
MOBILE CASEs 715. 
Felix Bigotto, 110 6th St., West New York. N. J.. 


Andrew O. Wittreich, 26 Journal Square, Jersey 
City, N. J., for plaintiff, appellant. 


Autenreith & Wortendyke, Reynier J. Worten- 
dyke, 1180 Raymond Blvd., Newark, N. J., for 
defendants, appellees. 


MISCONDUCT OF COUNSEL _ 


(TEXAS) 
@ Prejudicial error 


In a hotly contested trial, in which appar- 
ently no holds were barred, the plaintiff 
recovered judgment for $12,000 against the 
bus company. Plaintiff's car and the bus 
were approaching each other from opposite 
directions when the bus (according to the 
plaintiff's version) struck part of a slough 
bridge and careened over the center line 
into the path of the plaintiff’s automobile. 
The bus company appealed, urging ten 
grounds of misconduct on the part of plain- 
tiff’s counsel. The case was reversed and 
remanded for a new trial. 


Mrs. Musgrove, a witness for the plaintiff, 
testified that she was looking through the 
glass windows of her upstairs sleeping porch 
towards the scene of the collision at the 
time of the collision and that she saw Camp- 
bell’s [the plaintiff's] car first; that it was 
on its side of the road and stayed on its 
side of the road up to the time it was struck 
by the bus; and that the bus cut across from 
its side of the road to the left hand side 
where the Campbell car was. The president 
and manager of the bus company testified 
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that “there was a good piece on the high- 
way from which you could not see the 
windows of the Musgrove home.” On exami- 
nation by one of the attorneys for appellee, 
he stated that he had gone up in the Mus- 
grove house and had looked out of the win- 
dows. Then counsel asked him the following 
question: “Would you be willing to agree for 
this jury to go down and go up there and look 
out that window?” The appellant’s attorney 
made objection in the following words: “To 
which we object as being immaterial and 
irrevelant and highly prejudicial, and we 
ask that a mistrial be granted.” The court 
thereupon remarked, “I sustain the objec- 
tion. All right, gentlemen, you won’t con- 
sider that for any purpose.” The Court, on 
appeal, said, “We sustain the appellant’s first 
point, and doing so point out that this par- 
ticular act complained of is one of several 
actions of counsel complained of by appel- 
lant. Tt is in our opinion the most serious 
error pointed out, and when coupled with 
the various other acts of counsel complained 
of it is of such serious nature as to require 
a reversal of the case.”—Airline Motor 
Coaches, Inc., appellant v. Campbell. Texas 
Court of Civil Appeals. Filed November 9, 
1944. Rehearing denied, November 29, 1944. 
22 CCH Avutomosite Cases 741. 
Strasburger, Price, Holland, Kelton & Miller, 
Gulf States Bldg., Dallas, Tex., M. M. Feagin, 
E. A, Coker, Livingston, Tex, for appellant. 
Campbell & Foreman, Livingston, Tex., Jones 
& Hill, Kress Bldg., Houston, Tex., for appellee. 


NEGLIGENT ENTRUSTMENT — 
IMPLIED PERMISSION 


(TEXAS) 


eEmployee driving truck to lunch 
Collision with bicycle 


It is usual, customary, and necessary for 
human beings to eat at lunch time. “When 
a man is employed to work on any job the 
fact that he is a human with ordinary human 
habits and requirements is necessarily taken 
into consideration.” The plaintiff’s son was 
killed in a collision between the bicycle 
that he was riding and a truck owned by 
the defendant Russell, and driven by the 
defendant’s employee Frank Reece, a fifteen- 
year-old boy. Reece was employed as a 
truck driver by defendant to haul dirt on a 
construction project out on a public high- 
way in the country, At the conclusion of 
his morning work one Sunday, Reece drove 
the truck which had been assigned to him 
to the town of Groves, where he intended 
to eat lunch at the house where he stayed, 
and the accident occurred on a street in 
Groves before he reached that house. It 
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was the contention of the defendant that 
the boy Reece had not been authorized to 
drive the truck to his home for lunch. The 
plaintiffs’ theory was that the defendant or 
his agents, knowing the truck in question to 
have defective brakes and knowing Reece 
to be a reckless driver, had negligently en- 
trusted the car to Reece, or had impliedly 
permitted him to use it at the time of the 
accident, and that this negligence caused 
the accident and the death of the plaintiffs’ 
son. The jury found for the plaintiffs. The 
defendant appealed on the ground that there 
was no evidence of permission to use the 
truck. Judgment for the plaintiffs was af- 
firmed. 


“Russell [the defendant], through his agent, 
moved Reece about eleven o'clock that 
morning from his usual working place and 
when lunch time overtook him he found 
himself three or four miles out in the coun- 
try with the other trucks all gone and the 
drag line shut down; there was no place out 
there for him to get his lunch. The natural 
thing was for him to go for lunch either to 
Port Neches or to Northern’s house [his 
home], which places were about the same 
distance away. He had as much authority 
to drive the truck to one place for lunch as 
to the other. It cannot be concluded that 
his employer intended for him to walk that 
distance to get his lunch and leave the truck 
which had been entrusted to him out there 
in the country. The jury evidently drew the 
inference from these facts that Russell, by 
creating this situation without leaving any 
specific instructions to the boy, impliedly 
gave his permission for him to drive the 
truck to lunch that day. It cannot be said, 
therefore, that those facts and circumstances 
did not constitute some evidence of implied 
permission, Certain it is that, at least, they 
constitute some evidence that Russell should 
have foreseen that Reece would likely drive 
the truck somewhere for his lunch, and it 
is not required that he should have been 
able to foresee the particular place to which 
he would drive it... . From the above it 
follows that this case comes within the rule, 
well established in this jurisdiction, that, if 
the owner of an automobile, knowing that 
its brakes are in bad working order, permits 
another to drive it upon the public high- 
ways, he becomes liable for injuries proxi- 
mately caused by the inadequacy of the 
brakes. The same principle is applicable if 
the owner entrusts it to another for use 
upon the highways knowing that the one 
to whom it is entrusted is an incompetent 
and reckless driver. In each instance the 
owner’s liability is based upon his own 
negligence in entrusting a dangerous instru- 
mentality to another or in entrusting the 
automobile even though it be in good repair, 
to a known incompetent, thereby creating 
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an instrument of danger.” The judgment 
for the plaintiffs was affirmed by the Su- 
preme Court.—Russell Construction Co. v. 
Ponder et ux. Texas Supreme Court. March 
21, 1945. 22 CCH Auvutomosite Cases 717. 
(For the same case in the Texas Court of 
Civil Appeals, see 21 CCH AuToMoBILEe CASES 
1045.) 

David C. Marcus, Beaumont, Tex., Kemper, 
Hicks & Cramer, Houston, Tex., for petitioner. 
Lamar Cecil, Beaumont, Tex., for respondents. 


PEDESTRIAN INJURED-TESTIMONY AS 
TO ARREST OF DEFENDANT 


(MICHIGAN) 


e Admissibility of testimony 
Facts admitted by plaintiff 


While the pedestrian was crossing the inter- 
section (as she says, with the green light), 
she was injured by colliding with the de- 
fendant’s truck. Her suit alleged that the 
defendant’s truck was driven negligently 
and in violation of an ordinance of the city 
of Detroit making wilful and wanton driv- 
ing “reckless driving” and providing a fine 
for violation. “Over plaintiff's objection, 
defendant was permitted to testify that he 
was not arrested or convicted on a charge 
of reckless driving in connection with said 
accident or any other accident. Plaintiff's 
only contention on this appeal is that the 
admission of such testimony was prejudicial 
and constituted reversible error. On direct 
examination defendant testified in part: 

Q. . . . Were you arrested or convicted of the 
charge of reckless driving? 

(Plaintiff’s attorney): . .. There is no. ‘ 
claim to that, your honor. It is not proper, so 
there could be any favorable or unfavorable in- 
ference derived from that... . 

The court: You may take the answer. 

Q. (Defendant's attorney) Were you ar- 
rested or convicted in connection with this ac- 
cident? 

A. No, sir. 

Q. . . . Or any other accident? 

A. No, sir. 

Q. Were you given a ticket? 

(Plaintiff's attorney) : I object to that, 
your honor please, because Mrs. Pacey could 
not be bound in any way. 

The court: It is conceded here that there were 
no proceedings. 

(Defendant’s attorney): . .. Yes, 
(Plaintiff's attorney): . . . No, we don’t claim 
there was any. 


“Tt should be noted that the question, ‘Were 
you given a ticket?’ was not answered and, 
therefore, does not constitute ground for 
reversal. In view of the statement by plain- 
tiff’s attorney that she did not claim that 
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defendant had been arrested or convicted, it 
was not reversible error to permit him to 
give the above-quoted testimony. In other 
words, it was not prejudicial to permit 
defendant to testify as to facts admitted 
by plaintiff.” Judgment for the defendant 
was affirmed.—Pacey, appellant v. Strange. 
Michigan Supreme Court. Filed April 9, 
1945. 22 CCH Avutomosite CAsEs 789, 
Henry C. L. Forler, 2260 National Bank Bldg., 
Elmer H. Groefsema, 2342 Buhl Blidg., Detroit, 
Mich., for plaintiff, appellant. 

Knight & Panzer, 2146 Penobscot Bldg., Detroit, 
Mich., for defendant, appellee. 


PRIVILEGE OF PHYSICIAN AND 
PATIENT—WAIVER 


(MINNESOTA) 


e Damages 
Misconduct of witness 


A most unusual interlude occurred at the 
trial. Plaintiffs, husband and wife, sued for 
damages occurring as a result of the col- 
lision of their car with a car driven by the 
defendant. The husband’s car was damaged 
in the accident and his wife sustained per- 
sonal injuries. Following the accident, how- 
ever, the defendant repaired the plaintiff's 
car. In his suit the husband claimed that 
even after the repairs were made, his car 
had depreciated in value, from $800 before 
the collision to $400 after being repaired 
by the defendant. He also sued for the 
wife’s medical bills which he had paid. The 
wife sued for her personal injuries. Upon 
cross-examination by the plaintiffs’ counsel, 
the defendant denied any depreciation in the 
value of the car as repaired, and from the 
witness stand offered to pay $800 cash 
money for the plaintiff's car. This offer was 
instantly accepted by counsel in behalf of 
his clients. The court declared a five-minute 
recess to permit the parties to complete 
their unusual courtroom sales transaction. 
The issue of damages to the automobile was 
thereby removed from the case. The jury 
brought in a verdict of $175 for the plaintiff 
husband and a verdict of $100 for the plain- 
tiff wife. Both plaintiffs contend on appeal 
that the trial court should have granted a 
new trial because of the inadequacy of the 
verdicts. 

Plaintiffs complained on appeal of the con- 
duct of the defendant on the witness stand. 
“Plaintiffs are in no position to complain of 
the misconduct or irregularity at the trial 
of the defendant Laursen in converting the 
courtroom into a sales mart for automobiles. 
Laursen’s offer to pay $800 for the car would 
have scarecly caused more than a ripple 
in the trial’s orderly procedure if plaintiffs’ 
counsel had not instantly joined in the 
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irregularity by accepting the offer in behalf 
of his clients. Likewise, the novel conten- 
tion that Laursen’s aforesaid conduct was 
a surprise, which could not have been pre- 
vented in the exercise of ordinary prudence, 
requires no consideration.” 


The plaintiffs voluntarily offered in evidence 
the records of Dr. Heim, consisting of a 
daily call calendar, a ledger, ‘and an index- 
card system, for the purpose of showing 
the system maintained by the doctor. On 
appeal plaintiffs complained of the cross- 
examination of the doctor on these records, 
claiming privilege. The Court held that the 
plaintiffs’ privilege as to testimony given by 
the doctor on cross-examination was waived 
by the plaintiffs’ putting him on the witness 
stand to testify as to the nature and extent 
of the injuries sustained by Mrs. Maas and 
for which damages were being claimed. The 
privilege belongs to the patient, and may be 
waived by the patient. “After having once 
knowingly waived the privilege as to a certain 
physician the waiver cannot be withdrawn 
during the course of the trial, and it natu- 
rally follows that such physician is subject 
to cross-examination on all phases of his 
testimony, including the records-upon which 
he has chosen to base his testimony.” The 
injuries of the wife were not serious, and 
the damages of the husband, apart from 
the medical expense (in the amount of the 
verdict) were trivial. The judgments were 
affirmed.—Maas et al., appellants v. Laursen 
et al. Minnesota Supreme Court. Filed 
April 6, 1945, 22 CCH AutTomosiLe CAsEs 
768. 

George C. Stetson, 15 E. Lake St., Fred A. 
Ossanna, 1940 Rand Tower, Minneapolis, Minn., 
for appellants. 

Sexton, Mordaunt, Kennedy & Carroll, 1600 Pio- 
neer Bldg., St, Paul, Minn., for respondents. 


PRESUMPTION OF IMPLIED 
PERMISSION - 


(NEW YORK) 


® Minor left in charge of car 
Pedestrians injured 


Defendant double-parked his automobile on 
a busy thoroughfare in a shopping district 
in the city of Albany, opposite another car 
which was between it and the curb. He left 
the key in the ignition switch, the gears 
enmeshed and the front wheels turned toward 
the curb. With him at the time were his 
wife and fourteen-year-old son. The de- 
fendant and his wife then got out of the 
car and went into a nearby store, leaving 
the boy sitting in the rear seat. During their 
absence the boy moved to the front seat, 
taking a position behind the steering wheel. 
He testified that while thus sitting, a police- 
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man directed him, notwithstanding his pro- 
test that he could not drive and did not 
have an operator’s license, to move the car 
to an open space at the curb. He thereupon 
released the brake, stepped on the starter, 
and the car, being in gear, ran over the curb, 
striking the plaintiffs, who at that moment 
were walking along the sidewalk. The police- 
man alleged to have given the directions to 
move the car was not called as a witness. 
The trial court found for the plaintiffs, hold- 
ing that the statutory presumption of implied 
permission had not been overcome by the 
defendants. The Appellate Division reversed, 
holding that the statutory presumption had 
been overcome when the defendant, his wife 
and the infant driver each testified that no 
permission to drive on this or any other 
occasion had been given, but that, on the 
contrary, the boy had been expressly for- 
bidden to drive the car at any time. The 
New York Court of Appeals reverses this 
holding, and remits the case to the Appellate 
Division for determination upon the ques- 
tions of fact raised in that court. “While it 
is not easy to formulate a universally appli- 
cable definition as to the meaning of implied 
permission mentioned in the statute, it must 
be recognized as a basic proposition that 
when one leaves his motor vehicle in a busy 
street in such a position that a reasonably 
prudent person should anticipate that in the 
event of an emergency or other necessity, it 
must be moved, it imposes upon the owner 
responsibility for the negligent acts of the 
person left in charge.”—Winnowski et al. 
appellants v. Polito. New York Court of 
Appeals. April 12, 1945. 22 CCH Avrto- 
MOBILE CASEs 830. 
John T. De Graff, William F. Conway, for ap- 
pellants. : 


Arthur B, Lanphier, for respondent. 


RAILROAD CROSSING COLLISION— 
TRUCK STALLED ON TRACKS 


(SOUTH CAROLINA) 
e Gross contributory negligence 


The minor plaintiff-driver was confronted 
with the urgent choice of getting out of his 
truck, stalled on the tracks in the path of 
the oncoming train, or trying to drive the 
truck off the tracks. When he looked for 
approaching trains before entering the cross- 
ing, he observed defendant’s freight train 
about a quarter of a mile from the crossing. 
selieving that he had ample time to cross, 
he entered the crossing, but his truck stalled. 
He was able to start the engine, but had 
difficulty in getting the truck to pull in low 
gear. By the time he put the truck in second 
gear and tried to drive off the crossing, he 
noticed that the train was very close and 
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endeavored to get out of the truck, but he 
had previously tied the right door with a 
rope, and the left door was difficult to open. 
The truck cleared the crossing with the 
exception of the back wheels. The engine 
struck the left rear side of the side of the 
truck, turning it completely around, and 
plaintiff was thrown out. His suit alleged 
a failure on the part of the defendant to 
give the statutory signals. Said the Court: 
“Appellant admits that before entering the 
crossing he saw the train approaching at a 
distance of a quarter of a mile away, but 
proceeded because he thought he had ample 
time to cross. The purpose of the statutory 
signals is to warn travelers about to use 
the crossing of the approach of the train. 
The ringing of the bell or blowing of the 
whistle could not have given appellant any 
more warning or information than he 
already had. Appellant’s testimony com- 
pletely rebuts any presumption and shows 
conclusively that there was no causal con- 
nection between the neglect to give the 
statutory signals and the collision at the cross- 
ing. . . Appellant testified that at the time 
the truck stalled, the train was a quarter of 
a mile away. This gave him ample time to 
get out of the truck and off the tracks and 
thereby save himself. But this he did not 
undertake to do, but chose to remain in the 
truck in an effort to start it and in doing 
so he encountered difficulty with the gears. 
He made no effort to extricate himself from 
this peril until after he started the car. 
Having full knowledge of the condition of 
the doors of the car and the imminent 
danger from the approaching train, appellant 
recklessly took the chance of being able 
to start the car and drive it off the tracks 
before the train reached the crossing. 
Under the circumstances, we think the con- 
duct of appellant after the car stalled was 
not only negligent, but showed gross negli- 
gence.” Judgment for the defendant was 
affrmed.—Truett, etc., appellant v. Atlantic 
Coast Line Railroad Company. South Caro- 
lina Supreme Court. Filed March 8, 1945. 
22 CCH Automosite CAsEs 738. 
W. T. McGowan, C, T. McDonald, 
S. C., for appellant. 


Willcox, Hardee, Houck & Wallace, Florence. 
S. C., for respondent. 


Florence, 


RESPONDEAT SUPERIOR—DISMISSAL 
WITH PREJUDICE AS TO EMPLOYEE | 


(ARIZONA) 
e Employer’s liability 


At 2:30 A. M. Mundee was driving the de- 
fendant’s truck on the highway when the 
axle broke. He woke his helper Bird, who 
was sleeping, and pulled the truck over onto 
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the right hand side of the highway, where 
he stopped. Before the two servants of the 
defendant could place flares upon the high- 
way indicating the truck had stopped, the 
car of plaintiffs, going in the same direction, 
ran into the unlighted truck, injuring the 
plaintiffs. After all of the evidence was in, 
and before the case was argued, the plain- 
tiffs’ attorney moved for a dismissal of the 
action against the defendant Mundee, with 
prejudice. The verdict of the jury was for 
the plaintiff wife for $2,000. The defendant 
moved for judgment n.o.v. on the ground 
that since the liability of the remaining de- 
fendant, the employer, was derivative under 
the doctrine of respondeat superior, and was 
based on the negligence of the employee 
Mundee, the dismissal of the suit against 
Mundee, with prejudice, operated as a bar 
to any verdict’s being rendered against the 
defendant employer, and is res judicata as 
to the liability of the employer, The plain- 
tiffs sought to sustain the verdict on the 
theory that Mundee and the defendant em- 
ployer were joint tort-feasors, and so, after 
dismissal of the employee Mundee, the plain- 
tiffs would still have the right to continue 
their action against the defendant employer. 
The trial court entered judgment for the 
plaintiffs. On appeal this judgment was re- 
versed, and the plaintiffs’ complaint ordered 
dismissed. 


Active participation in the alleged negligence 
is necessary to constitute a person a joint 
tort-feasor. The master’s responsibility for 
the torts of his servant does not make the 
master a joint tort-feasor; his liability is 
derivative under the doctrine of respondeat 
superior. “Only when two or more persons 
act in concert of action to commit a common 
tort are they joint tort-feasors.” There is 
no allegation or evidence that the helper 
3ird was negligent. Nor is there any evi- 
dence that the defendant employer was 
guilty of an act of negligence on which, 
independently of the acts of servant, liability 
may be predicated. “A dismissal with preju- 
dice is an adjudication on the merits of the 
case... . The complaint limits the negli- 
gence to the defendant Mundee, against 
whom the action was dismissed with preju- 
dice, and Mundee having been adjudged as 
not guilty of any negligence because of the 
dismissal with prejudice, we hold that the 
master DeGraff cannot be held liable.” 
Judgment for plaintiffs was reversed with 
directions to dismiss plaintiffs’ complaint.— 
DeGraff, appellant v. Smith et al. Arizona 
Supreme Court. March 23, 1945. 22 CCH 
AUTOMOBILE CAsSEs 686. 


Struckmeyer & Struckmeyer, Phoenix, Ariz., for 
appellant. 

Lyle & Perry, Gallup, N. M., Hill, Robert & 
Hill, Phoenix, Ariz., for appellees. 


RESPONDEAT SUPERIOR—AGENT OR 
INDEPENDENT CONTRACTOR? 


(ILLINOIS) 


@ Truck owner hauling coal 
Independent contractor defined 


3uchunas was a coal dealer in his own 
name, and very often made deliveries for 
the Bigane Brothers coal company when 
requested by them to do so. Bigane Brothers 
had their own trucks, and employed their 
own drivers in making deliveries of coal. 
But they also at times employed the owners 
and drivers of other trucks, one of whom 
was defendant Buchunas. On the day of the 
accident Buchunas had called at the coal 
yard and delivered a load of coal, as ordered 
by Bigane Brothers, to one of their cus- 
tomers, and after the delivery was returning 
to the coal yard for another load when his 
truck collided with the automobile being 
driven by the plaintiff. In answer to an 
interrogatory, the jury found that Buchunas 
was acting as the agent or servant of the 
defendant, Bigane Brothers, at the time of 
the accident. Judgments for the plaintiffs 
were reversed and remanded with directions. 


“An independent contractor has been de- 
fined as one who renders service in the 
course of an occupation and represents the 
will of the person for whom the work is 
done only with respect to the result and not 
the means by which that result is accom- 
plished. ... We are of the opinion that con- 
sidering the evidence with its intendments 
most favorable to plaintiffs, but one con- 
clusion can be reasonable, viz., that Buchunas 
was not the agent or servant of the Bigane 
Brothers but was an independent contractor. 
He owned the truck in which he delivered 
the coal; obtained the license for it; paid for 
its upkeep; furnished the gas, etc., delivered 
coal for the Biganes when he was requested 
by them to do so and was paid for the work 
he did; he was also in business for himself 
delivering coal. And the fact that on his 
truck there was a plate given to him by the 
Biganes, which carried their name, and that 
he collected money when he delivered the 
coal and was requested to do so, we think 
did not make him an employee of the Bi- 
ganes.” Judgments for the plaintiff were 
reversed, with directions to the trial court 
to sustain the defendant’s motion for judg- 
ment notwithstanding the verdict.—Trzaska 
et al. v. Bigane et al., appellants. Illinois 
Appellate Court, First District. March 26, 
1945. 22 CCH Avutomosite Cases 833. 


Burt A, Crowe, for appellants. 


Shavin & Hamilton, L, L. Silverman, for ap- 
pellees. 
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TAXICAB ACCIDENT—PASSENGER 
SITS ON ASH TRAY 


(MASSACHUSETTS) 
e@ Injury not to be foreseen 








familiar in many motor vehicles. It was not 
ina position where a passenger would natu- 
rally sit upon it. When closed it must have 

been harmless, When open it was up against 
the front of the perpendicular portion of the 
arm rest where it seems almost impossible 
































wn : : for anyone to sit upon it. If it was half open 
for Absence of light in cab possibly a person sitting far forward on the 
hen The “dim-out” was in force when shortly arm rest next to the door might come in 
\ers after midnight the plaintiff, with her hus- contact with it, but passengers were not 
1eir band and another couple, started to enter expected to sit in that position. The cover 
oal. i the defendant’s taxicab. There was no light appears to have been fitted with a spring. 
ers } on in the cab. She entered the cab from the Whether or not it would remain half open 
om { left. She was the first one to enter and went does not appear. There is no evidence that 
the “as far as she could to the right, judging it was out of order. In our opinion the ash 
oal the seat by where the window was, and sat tray and its cover must be classed with a 
red | down.” When she sat down she felt some- great many other fixtures, projections, sur- 
us- thing very sharp, piercing, and painful at faces, corners, and edges found in vehicles 
ing 4 the base of her spine and heard a clicking and elsewhere upon which it is possible to 
his i noise. She had sat upon an ash tray on an _ get hurt but from which injury is not to be 
ing ; arm rest. The ash tray had a cover about anticipated. .. . In our opinion the absence 
an § an inch wide and four inches long with “a of a light inside the taxicab does not ma- 


nas } square knob about one and one-half inches terially alter the case. Ordinarily such a 


the d to an inch in diameter.” She had sat “on light is not necessary to enable a passenger 
of 5 one of the corners of the knob.” It felt as to take his seat safely in an automobile, and 
iffs : though the ash tray was open and had there was nothing about the automobile that 
ns, i closed. The trial judge directed verdicts for made it necessary in this case.” Judgment 
1 i the defendant, and this holding was affirmed for the defendant was affirmed.—Rogers v. 
af on appeal. Cambridge Taxi Company. _Massachusetts 
the “We do not think that the ash tray cover — fn ae pou fae 
is could be found to be a defect in the taxi-cab 633. , ne ee a 
not : for which the defendant is liable. It appears — 
m- to have been of a type and ina location now _ S. H. Lewis, H. L. Barrett, for plaintiffs. 
»n- 
nts 
ie FE —. 
1as 
ne ° 
he | Free Wheeling 
ed A special driving device to accommodate legless drivers has been invented by 
ne : a Milwaukee inventor. Now if he can only get around to the headless ones— 
e 
= Well | Swan! 
elf Once upon a time five swans lived an idyllic swan-like life at public expense 
his as the main attraction on the lake in Westfield Park, at Westfield, New Jersey. 
he Came the driver of an oil truck, who accidentally permitted fuel oil to run into 
at the lake water during deliveries to a nearby house. The swans’ feathers became 
he oil-soaked, lost their resistance to the cold, and according to the town’s claim 
“ under its comprehensive liability policy, caused the birds to die of exposure. 
5. Glens Falls Indemnity paid up promptly to the tune of $450. The moral is: 
“ Are Your Swans Covered? Anybody with a spare swan that he is not using may 
a communicate with the Town of Westfield. 
ir 
g- 
i When the Law Grows Up 
vis “But it is one of the surest indexes of a mature and developed jurisprudence 
26, not to make a fortress out of the dictionary; but to remember that statutes always 
have some purpose or object to accomplish, whose sympathetic and imaginative 
discovery is the surest guide to their meaning.”—Learned Hand, J., in Cabell v. 
~ Markham, et al. 
ew LL ee 
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Fire and Casualty 


IN THE CURRENT PARADE OF oF WAL 


IDENTITY OF INSURED AND OF 
PROPERTY INSURED: 
False swearing as to loss (Cal.) 


IS “IMMEDIATE” NOTICE A CON. 
DITION PRECEDENT? 
Delay not  prejudicial—Insurer’s 
failure to defend action (Tex.) page 299 
LIMITATIONS IN THE FIRE 
POLICY: 


Was dismissal ‘ton the merits’? 
CN. ¥.) 


page 298 


page 299 


HOPE ETUDE POV ETT 


IDENTITY OF INSURED 
AND OF PROPERTY INSURED 


(CALIFORNIA) 


e False swearing as to loss 
Property loss in previous fire 


The insured claimed to be a “doctor” of 
osteopathy, chiropractic, naturopathy, divinity 
and several other fields of learning. Under 
the name of Jacob Newman, in 1937 and 
1939 he sustained fire losses at his home, 
insured by the defendant insurer under the 
address “#967 Pine Grove, Los Angeles, 
California.” By phone, in 1940, he ordered 
from a broker fire insurance on the same 
home, but under the name of “Dr. A. J. 
Newman” and under the address of “#62( 

Buena Vista Terrace”. The broker placed 
the insurance with the defendant, the same 
company that was on the 1937 and 1939 
losses, the latter of which losses it had com- 
promised with the insured. After the settle- 
ment it had marked its records “K. O.”, 
meaning “Keep Off” the risk as to any future 
insurance. However, under the name and 
address given, it issued its policy—$2,000 
on the dwelling and $1,000 on household 
furniture and personal property. When a 
loss occurred in 1941, the insurer discovered 
the identity of the insured, and that it had 
insured the same person and property cov- 
ered in the prior losses. It denied liability 
THE 
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LOAN RECEIPT AS A RELEASE: 


Cargo insurance (Colo.) page 301 


MISREPRESENTATION OF 
“SOUND VALUE”: 


Proof of loss—Intent to deceive 
(Mich.) page 300 


ORAL CONTRACT TO INSURE: 


Certainty of terms (S. C.) page 301 


VUELTA 


on the grounds that the insured had mis- 
represented his identity and the identity of 
the property insured, and had falsely made 
claim for many items of loss for which he 
had claimed in the previous fires. The trial 
court found for the defendant on both grounds. 


On appeal it was held that there had beer: 
no misrepresentation of identity of the in- 
sured or the property. ‘There was merely a 
failure on the part of appellant to reveal 
that he was the same person as Jacob New- 
man and that 6200 Buena Vista Terrace was 
the same premises as 976 Pine Grove Ave- 
nue. From all that appears in the record, 
respondent had the means of ascertaining 
the uncommunicated facts; and, under the 
circumstances presented, the facts in question 
were such as could have been ascertained by 
respondent in the exercise of ordinary care.” 
However, “the evidence sustains the find- 
ings of the trial court to the effect that ap- 
pellant knowingly and wilfully made claim 
for numerous and sundry items of property 
as totally lost and damaged by fire, which 
said items of property had been lost and 
destroyed by previous fires occurring in 1937 
and 1939; that appellant knowingly, grossly 
overvalued each and every item for which 
claim was made in the documents presented 
in connection with the claim of loss, and in 
the examination with regard to the loss; and 
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that appellant in his sworn proof of loss of 
January 9, 1942, swore that the loss on the 
building in question was $4,000 when in truth 
and in fact said loss and damage did not 
exceed $750; and that appellant made said 
statement with knowledge of the falsity 
thereof Any one of the findings so made 
is sufficient to support the judgment. ‘ 
For the foregoing reasons the judgment is 
affirmed.”—Newman, appellant v. Firemen’s 
Insurance Company of Newark, New Jersey. 
California District Court of Appeal, Second 
District, Division One. December 22, 1944. 
5 CCH Fire anp CAsuatty CAsEs 416. 
Claude A. Watson, Bernard Brennan, for ap- 
pellant. 

Hindman & Davis, for respondent. 


IS “IMMEDIATE” NOTICE 
A CONDITION PRECEDENT? 


(TEXAS) 


@ Delay not prejudicial 
Insurer’s failure to defend action 


“Immediate” notice of the accident and of 
suit can be a very long time after the event. 
In this case the accident occurred on the 
insured’s premises in February, 1937, and 
suit was filed against the insured in August, 
1937. The insurance company was not 
notified of the accident and of the pending 
suit until March, 1938. It entered into a non- 
Waiver agreement with the insured, sat in 
on the trial of the suit brought against the 
insured by the person injured in the accident 
on the insured’s premises (although it took 
no part in the trial), and in June, 1938, denied 
liability because of the length of time that 
had elapsed before notice was given. Con- 
dition “B” of the policy, regarding notice 
to the company, provided for “immediate 
written notice of any accident, and like no- 
tice of any claim or suit resulting there- 
from.” The insured, after defending the suit 
brought by the injured party, sued the de- 
fendant for the amount of its attorney’s fees 
incurred in the defense of the injury case. 
The insured contended that the giving of 
immediate notice was not a condition prece- 
dent of the policy, and that the insurer was 
not prejudiced by the delay in notice. Said 
the insured: “The policy nowhere expressly 
provides that no action shall lie, unless rea- 
sonable notice had been given. The policy 
does not provide that any of the conditions 
are precedent, or that forfeiture shall result 
from violation.” The jury found that while 
notice had not been given within a reason- 
able time, the insurer had not been preju- 
diced by the delay. On appeal, this holding 
was affirmed. 
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Condition “B” of the policy did not make 
immediate notice a condition precedent. 
And the insurer was not prejudiced. “ ‘ 
the delay of seven months neither visited any 
injury upon nor prevented it from making 
a defense in the Mohr suit; to the contrary, 
it was shown to have been conversant with 
the entire development and program of that 
controversy, sat in at the trial thereof, taking 
no part therein, and did not deny liability 
to appellees because of it alone until June 21, 
of 1938. In the absence of an express 
stipulation, declaring this requirement to be 
of the essence of the contract and therefore, 
a condition precedent to the right of re- 
covery, we do not think that it is correct to 
say that such a requirement is of the essence 
of the contract, unless it is shown to ma- 
terially affect the rights of the parties. It 
is not correct to say that a stipulation of this 
kind as to giving notice is of the essence of 
the contract unless it becomes material to 
the rights of the parties. We fail to see 
why it should be so in an insurance policy 
any more than in any other kind of a con- 
tract, where strict compliance with every 
specification of the contract is generally held 
not to be of the essence of the contract, 
unless made so by the terms of the contract 
or by necessary implication.” Judgment for 
the plaintiff was affirmed—New Amsterdam 
Casualty Co., appellant v. Hamblen et al 
Texas Court of Civil Appeals, Galveston. 
March 22, 1945. 5 CCH Fire ANnp CASUALTY 
CASEs 463. 

Thomas E. Mosheim, Baker, Botts, Andrews & 
Wharton, Houston, Tex., for appellant, 

J. S. Bracewell, Fentress Bracewell, Houston, 
Tex., for appellees. 


LIMITATIONS IN THE FIRE POLICY 
—-WAS DISMISSAL “ON THE MERITS”? 


(NEW YORK) 


e Dismissal for failure to submit to 
appraisal 
Section 23 of Civil Practice Act 


The fire occurred December 14, 1937, and 
the first action brought by the insured 
(commenced within time) was dismissed on 
July 10, 1941, after a trial, because of plain- 
tiff’s failure to comply with a condition 
precedent, the requirement of an appraisal. 
This judgment of dismissal was affirmed by 
the Appellate Division and by the Court 
of Appeals, the latter court rendering its 
decision on June 8, 1944. The present action 
was commenced on August 25, 1944, after 
plaintiff had offered to proceed with the ap- 
praisal. This was almost seven years after 
the fire. The policy contains the provision 
that no suit or action thereon shall be sus- 
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tained until after full compliance with all 
requirements of the policy, and that such a 
suit must be begun within fifteen months 
after the fire. Section 23 of the Civil Prac- 
tice Act provides: 


“If any action is commenced within the time 
limited therefor . . . or the action is terminated 
in any other manner than by a voluntary dis- 
continuance, a dismissal of the complaint for 
neglect to prosecute the action, or a final judg- 
ment upon the merits, the plaintiff . . . may 
commence a new action for the same cause 
after the expiration of the time so limited and 
within one year after such a reversal or ter- 
mination.”’ 


Unless plaintiff's present suit is saved by 
section 23 of the Civil Practice Act, the ac- 
tion is barred by the limitation contained in 
the contract, for it was brought almost seven 
years after the fire. The insurer appealed 
(from an order overruling its demurrer?), 
contending that section 23 is inapplicable 
because the prior judgment was on the 
merits; and that even if the section is ap- 
plicable, it was not complied with in that 
the second suit was not commenced within 
one year after the termination of the first. 


“We find that section 23, Civil Practice 
Act, applies and that the present suit was 
timely. It is for the same cause, in that it 
is to enforce the same loss on the same 
policy as in the first action, but after ful- 
filment of the conditions precedent. The 
one year provision contained in section 23 
begins to run from the termination of the 
first suit. Here the termination was‘ the 
decision of the Court of Appeals (or entry 
of judgment on remittitur) in the earlier 
action. The prior action terminated 
in a judgment which was a final determina- 
tion ‘on the merits’ within section 482, Civil 
Practice Act, in that it would affect an 
estoppel to the extent that no other action 
could be maintained on the same facts, i. e., 
without a prior appraisal. But the term 
‘merits’, as used in section 23, has a broader 
connotation than it has as used in section 
482, Civil Practice Act. Section 23, in effect, 
contemplates that a suitor have one adjudi- 
cation of the substance or merit of his cause 
where he has initiated a suit in time. Where 
the failure to perform a condition precedent 
has barred consideration of the substance or 
merit of the cause, the right to a second 
suit is saved by the section.” The order 
appealed from was affirmed.—Bucholz v. 
United States Fire Insurance Company, ap- 
pellant. New York Supreme Court, Appel- 
late Division, First Department. March 9, 
1945. 5 CCH Fire ann Casua ty Cases 456. 


David A. Ticktin, Powers, Kaplan & Berger, 
for appellant, 

Benjamin Shiverts, Thomas R. Purcell, Frank 
A, Rossini, for respondent. 
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MISREPRESENTATION 
OF “SOUND VALUE” 


(MICHIGAN) 


@ Proof of loss 
Intent to deceive 


“Reproduction value” is not “sound value.” 
White Block, a five-story office building lo- 
cated in Port Huron, Michigan, and owned 
by the plaintiff, was destroyed by fire. In 
the proof of loss, in the place calling for a 
statement of “sound value” the plaintiff’s 
attorney inserted the figures $247, 960.50, 
which figures represented an architect’s 
statement of reproduction value. The policy 
was in the amount of $24,000, The insured 
denied liability and defended on the ground 
that there had been a misrepresentation of 
“sound value.” The trial court directed a 
verdict for the defendant. 


“The statement of ‘sound value’ in the proof 
of loss was undoubtedly false. No witness 
supported this valuation, and the highest 
value put upon the building by the appellant 
was $30,000. The court directed a verdict 
for the defendant on the ground that the 
only reasonable inference to be drawn from 
the misleading statement of ‘sound value’ 
was that by an exaggerated statement of 
such value the appellee would be deceived 
and be misled to its injury to promptly pay 
the appellant the face value of the policy. 
There is no proof that the appellee was mis- 
led, and all witnesses have agreed that the 
figures in the proof of loss were entirely fan- 
tastic and so unreasonable as not to deceive 
anyone as to true value. ... It is the law 
of Michigan that in order to void a policy 
for fraud or false swearing the false swear- 
ing must have been done with an actual 
intent to defraud the insurer. ... Indeed, so 
much the appellee concedes. It is also the 
law of Michigan that where misrepresen- 
tations or false statements are claimed to 
void an insurance policy, intent to defraud 
is a question of fact for the jury. ... Even 
were we to concede that a reasonable infer- 
ence might have been drawn from the facts 
that the excessive valuation was made with 
an intention to deceive the appellee, it does 
not necessarily follow that it precluded all 
other reasonable inferences, The appellant’s 
counsel gave reasonable explanation for the 
figures used, The intention to deceive was 
denied both by him and the appellant. The 
insurance company adjuster was acquainted 
with all of the circumstances of the case at 
the time the proofs of loss were prepared. 
It was equally within the competence of the 
jury to find that the misrepresentation was 
made as the result of an honest mistake as 
to the technical meaning of ‘sound value,’ 
and in any event without an intention to 
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deceive and defraud the appellee. The mo- 
tion for a directed verdict should have been 
denied and the case submitted.” Judgment 
for the defendant was reversed and the case 
remanded.—Cooper et al., appellants v. Fire- 
men’s Insurance Company of Newark, N. J. 
United States Circuit Court of Appeals, 
Sixth Circuit. April 13, 1945. 5 CCH Fire 
AND CASUALTY CAsEs 468, 

Clifford O’Sullivan, William R. Walsh, Walsh, 
Walsh, O'Sullivan & Schlee, Port Huron, Mich., 
for appellants. 

Butzel, Levin & Winston, Chris M. Youngjohn, 
Detroit, Mich., Clausen, Hirsh & Miller, Donald 
N. Clausen, Chicago, Ill., for appellee, 


LOAN RECEIPT 
AS A RELEASE 


(COLORADO) 
e Cargo insurance 


En route from Oklahoma to Colorado, the 
van carrying the plaintiffs’ load of furniture 
collided with a truck operated by the de- 
fendants Wilson and Anderson, and much of 
the furniture was damaged. Plaintiffs had 
insured the furniture under a cargo policy 
which contained a $100 deductible feature 
by which the storage company doing the 
moving agreed to pay the first $100 of any 
loss. Plaintiffs sued Wilson and Anderson. 
Although the storage company was made 
party defendant, no summons was issued 
against it. Prior to the trial of the action, 
the insurer paid the plaintiffs $629.35 and 
took a loan receipt; also, the insurer paid 
plaintiffs $100, which was provided by the 
carrier, to take care of the deductible feature 
of the policy. Plaintiffs signed a loan re- 
ceipt acknowledging $100 from the storage 
company. When plaintiffs recovered a ver- 
dict and judgment against the defendants 
for $1600, the defendants sued out a writ 
of error. They contended that the payment 
made to the plaintiffs was made by the 
storage company in settlement of its tort 
liability; and since the evidence was “undis- 
puted” that the defendants and the storage 
company were joint tort-feasors, the settle- 
ment made by the plaintiffs with one barred 
any recovery against the other. Defend- 
ants further contended that, in any case, the 
amount paid to the plaintiffs should reduce 
defendants’ liability. It was held that there 
was no “undisputed” evidence that the stor- 
age company was a joint tort-feasor; that the 
question was one for the jury, and there 
was evidence from which they could find, 
as they did, that the storage company was 
not a joint tort-feasor. But even if the stor- 
age company were to be considered a joint 
tort-feasor, the loan receipts here were not 
releases, and so the defendants’ arguments 
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have no application. Judgment for plaintiff 
was affirmed. (For a fuller review of this 
case, see page 281 of this issue.)—Wilson 
et al., plaintiffs in error v. Anderson et al. 
Colorado Supreme Court. March 26, 1945. 
5 CCH Frre Ann CASUALTY CAsEs 459. 

W. A. Alexander, Donald B. Robertson, for 
plaintiffs in error. 

Wolvington & Wormwood, for 
error. 


defendants in 


ORAL CONTRACT TO INSURE 


(SOUTH CAROLINA) 


e Certainty of terms 
Premium, effective date, insurer, etc. 





An oral contract of insurance, like other in- 
surance contracts, must be definite and certain. 
All parties must agree upon the necessary 
terms, including those in relation to the 
subject matter insured, the risk insured 
against, the commencement and duration of 
the risk, the amount of insurance, and the 
premium to be paid. Here the insurer argued 
on appeal that there was no oral contract 
for failure to agree on these necessary terms. 
Gaskins applied to the defendant’s agent for 
a fire insurance policy on his dwelling house 
in the sum of twelve hundred dollars. It 


‘was agreed that $600 of this insurance would 


be placed with the defendant insurer. In 
fact, a policy for one year bearing the date 
August 10, 1935, was written by appellant’s 
agent in accordance with this agreement, but 
not delivered for the reason that it was dis- 
covered that the Federal Land Bank, the 
mortgagee of the property, carried insurance 
on the house and no additional insurance 
could be issued until such insurance had been 
cancelled. The agent so advised the plain- 
tiff, and at this second conference agreed 
with the plaintiff on a stated premium of $22 
to insure his dwelling house with the appel- 
lant for a period of one year, effective imme- 
diately upon the cancellation of the policy 
carried by the Federal Land Bank. The 
insurance held by the bank was subsequently 
cancelled, on December 10, 1935, but de- 
fendant’s agent failed and neglected to insure 
the plaintiff as agreed upon. The plaintiff's 
dwelling house was destroyed by fire on 
November 22, 1936. The plaintiff brought 
suit on an oral contract to insure. The evi- 
dence showed that Mr. Eddins, the agent of 
the defendant, with whom the oral agree- 
ment to insure was claimed, was also the 
agent of the Farm Loan Association that 
handled loans as an agent of the Federal 
Land Bank of Columbia. The plaintiff made 
all of his payments on the real estate mort- 
gage to the Federal Land Bank through 
Mr. Eddins, its agent; and this indebtedness 
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was paid in full on February 5, 1936. The 
plaintiff recovered judgment, which was af- 
firmed on appeal. 


“It may reasonably be inferred that the 
agent knew when first approached by the 
plaintiff in August, 1935, that the latter con- 
templated the early discharge of the mort- 
gage indebtedness and wished to insure his 
property with an insurance company which 
maintained a local agent in Chesterfield. 

Taking the testimony as a whole and 
viewing it in the light most favorable to the 
insured, we cannot escape the conclusion 
that a valid contract to insure was consum- 
mated between the appellant and respond- 
ent to take effect as of December 10, 1935, the 
date on which the insurance held by the 
Federal Land Bank was cancelled. The in- 


Land Bank were made to and passed through 
the hands of Mr. Eddins, who was not only 
the agent of the Bank but also the agent 
of the defendant insurance company; and 
the amount of the premium to be paid was 
agreed upon, Later, sometime in August, 
1936, Mr. Eddins went to the farm of the 
plaintiff for the purpose of collecting the 
premium, as to which he had extended 
credit, and was assured that it would be paid 
in the Fall of that year. None of the testi- 
mony, which made out a prima facie case of 
liability, was contradicted by the insur- 
ance company, although it is apparent from 
the record that its agent, Mr. Eddins, was 
available as a witness. Appellant’s unexplained 
failure to call him warrants the inference 


that his testimony would have been un- 
favorable to its contention.” Judgment for 
the plaintiff was affirmed.—Gaskins v. Fire- 
men’s Insurance Company of Newark, New 
Jersey, appellant. South Carolina Supreme 
Court. March 16, 1945. 5 CCH Fire Anp 
CASUALTY CAsEs 461, 
Williams & Stewart, 
pellant. 

James E. Leppard, Chesterfield, S. C., for re- 
spondent. 


surance contracted for was to be effective 
for a period of twelve months from that date, 
and it was during this period that the plain- 
tiff's dwelling house was destroyed by fire. 
The testimony shows that Mr. Eddins, the 
defendant’s agent, withheld and never de- 
livered the original policy he prepared, 
because of the existence of the insurance held 
by the Federal Land Bank. As already 
stated, all payments made by the plaintiff on 
the real estate mortgage held by the Federal 


Lancaster, S. C., for ap- 
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“INSURANCE MEN SAY—” 


Who Should Sell Auto Coverage? 


“We at State Farm believe that selling automobiles is the business of the auto- 
mobile dealer, insurance protection the business of the insurance company, and 
local financing the business of the local bank. Therefore we propose to support 
America’s banks in their bid for this gigantic post war market with all the resources 
at our disposal.”—J. G. Mecherle, chairman of the board of the State Farm Mutual 
Automobile Insurance Company of Bloomington, Ill. 


One World 


“The era during which business and politics constituted two separate, and fre- 
quently antagonistic, worlds ended a long time ago. I believe politicians have 
learned that business operating under the American system of free enterprise is 
essential to the happiness and well-being of our people. I am entirely sure that 
business men are alive to the need for governmental regulation to prevent, on 
the one hand, the damage done by an irresponsible and greedy few, and, on the 
other, to provide gecurity for responsible and honest businesses against attacks 
from the uninformed or by professional malcontents.”—Kenneth Spencer, Execu- 
tive director of the Eagle, Globe and Royal Indemnity Companies, President of 
the Association of Casualty and Surety Executives. 


Understatement of the Month 


Addressing the Casualty Conference of the National Association of Mutual In- 
surance Companies, at Chicago, Illinois, William H. Rodda, Secretary of the 
Mutual Aircraft Conference said: “Whirling propellers cause many serious acci- 
dents to aircraft personnel and airport visitors. A propeller will crush a man’s 
skull like an eggshell or split a person’s body like a giant cleaver, and such 
accidents are usually fatal.” 
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IN THE CURRENT PARADE OF CASES nownvnnnosmcmnnunnermmenennnnrin ener 


ACCIDENTAL DEATH: 
Death certificate as proof (Ore.) page 303 
Death from stray bullet (Ga.) page 304 
Injuries intentionally inflicted 
(Tex.) ° page 304 
Intoxication not proved (Ark.) page 307 


CHIROPRACTIC TREATMENTS 
ARE “MEDICAL” TREAT- 
MENTS: 
Medical treatments prior to issu- 
ance of policy (N. J.) page 305 


dvnnononnunuenenegnnannnninint 


ACCIDENTAL DEATH—DEATH 
CERTIFICATE AS PROOF 
(OREGON) 





© Cause of fall 
Mental patient’s lack of coordination 


“Psychosis with cerebral arteriosclerosis” 
was the diagnosis of the insured’s condition. 
She was committed to the ‘Oregon State 
Hospital. The hospital record showed that 
she was suffering from “complete mental 
confusion, loss of memory and disorienta- 
tion”. Asa result of the arteriosclerosis she 
had a lack of coordination, and a lack of 
ability to have full control of the muscles. 
While in the hospital, she fell and died 
seventeen days later. The death certificate 
of the attending physician read as follows: 
“If death was due to external causes, fill in the 
following: 

(a) Accident, suicide, or homicide (specify) 
Accident. 

(dad) Did injury occur in or about home, on 
farm, in industrial place, in public place? In 
State Hospital. While at work? No, (a) Means 
of injury. Fall.’ 


The Oregon statute provides that “Each 
certificate, as provided for in this act, shall 
be prima facie evidence of the facts therein 
stated.” The plaintiff introduced the certif- 
icate of death as prima facie evidence that the 
insured’s death was accidental. The policy 
of insurance provided double indemnity for 


DOUBLE INDEMNITY: 
“Inhaling’” gas—Voluntary or in- 
voluntary (Md.) page 
Means v. result—Hernia operation 
(D. C.) page : 
INDUSTRIAL INSURANCE: 
“Facility of payment” clause— 
Rights of beneficiary’s assignee 
(ill.) page 3 
MISREPRESENTATION IN APPLI- 
CATION—MATERIALITY: 
Third trial (Ill.) page 3 
NIGHT CLUB NOT A THEATRE: 
Insured burned in night club fire 
(Mass.) page 308 
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accidental death, except if death resulted 
directly or indirectly from illness or disease 
of any kind, or from physical or mental in- 
firmity. The court held that the statute 
made the certificate admissible in contro- 
versies between private parties. However, 
the statement in the certificate, that the 
insured came to her death by accidental vio- 
lence, was not a “fact” within the contem- 
plation of the act. “In view of the fact that, 
in popular language, any casualty or mishap 
is usually considered an accident, there 
would appear to be in the physician’s state- 
ment a patent ambiguity. There are 
casualties or mishaps which might have 
brought about the decedent’s fall, which, al- 
though they might, in popular parlance, be 
called accidents, would not be classed as ac- 
cidents within the purview of the insurance 
policies in suit. We cannot approve the ad- 
mission of the death certificate here, as 
proof—even prima facie—that the death of 
the insured resulted solely from bodily in- 
juries effected directly and exclusively by 
external, violent, and accidental means, or 
even as proof of an accidental fall. As we 
construe the certificate, so far as it relates 
to the cause of insured’s fall, it recites, not 
the physician’s statement that the fall was 
due to an accident within the terms of the 
policies or otherwise, but rather that, as 
between accident, suicide, or homicide, the 
physician selected ‘accident’ as being the 
preferable term. Such being our view we 
are of the opinion that, in receiving the death 
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certificate in evidence as prima facie proof 
of the ‘fact’ that the insured suffered an 
accidental fall, the trial court erred.” Re- 
viewing other evidence, the court held that 
there was no evidence other than the recitals 
of the certificate sufficient to carry the case 
to the jury. “The evidence here indicates 
that there was a probability that Mrs. Sea- 
ter’s mental or physical ailments, or both, 
were the cause of her fall. It cannot be 
assumed, merely because she fell, that the 
fall was an accident. Had there been any 
evidence at all of accidental falling, the ques- 
tion would be one for the jury to determine. 
As we view the record, however, submission 
of the case to the jury was an invitation to 
guesswork.” Judgment for the plaintiff 
was reversed, and the cause remanded with 
direction to enter judgment for the defend- 
ant.—Seater v. Penn Mutual Life Insurance 
Company, appellant. Oregon Supreme 
Court. February 27, 1945. 10 CCH Lire 
Cases 748. 

James C. Dezendorf, Hampson, Loerner, Young 
& Swett, Portland, Ore., for appellant. 

Zanley F. Galton, Goldstein, Galton & Galton, 
Charles Coston, Portland, Ore., for respondent. 


ACCIDENT INSURANCE—DEATH 
FROM STRAY BULLET 


(GEORGIA) 
@ Unambiguous exclusion 


While walking down Linden Street in At- 
lanta, the insured was accidentally shot and 
killed by Margaret Anderson, who later 
explained that she was firing a pistol at an- 
other party. In spite of Miss Anderson’s 
faux pas, the wound was undeniably a gun- 
shot wound, and fatal. Therefore the 
insured’s policy, which provided that no bene- 
fits would be paid for’death resulting from 
gunshot wound, did not cover the insured. 
“The terms of the contract are plain and 
unambiguous and it cannot be enlarged or 
extended by construction so as to include 
the coverage of a risk specifically exempted 
by the provisions of the policy. The peti- 
tion sought a recovery for the death of the 
insured caused by an ‘accidental pistol or 
gunshot wound, and the policy specifically 
provides in paragraph H that “no benefits 
will be paid for disability or death resulting 
; directly or indirectly from 
gunshot wounds.” Judgment for the de- 
fendant was affirmed.—Robinson v. Wash- 
ington National Ins. Co, Georgia Court of 
Appeals. January 18, 1945. 10 CCH Lire 
Cases 510. 

William F. Buchanan, Mary J. Payne, Atlanta, 
Ga., for plaintiff. 


J. F. Kemp, J. D. Tindall, Atlanta, Ga., for 
defendant. 
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ACCIDENTAL DEATH—INJURIES 
INTENTIONALLY INFLICTED 


(TEXAS) 


@ Death from gunshot wound 
Insured killed by mistake 


Up until the shooting started, it was just 
another quiet afternoon at home for the 
insured and his wife. “Mrs. Letson (wife 
of insured) had previously been married to 
R. C. Morris (the man who killed the in- 
sured). They had been divorced and both 
had remarried. During the time Mrs. 
Letson was the wife of Morris he had 
threatened several times to kill her and 
had shot at her once. She had heard of 
his subsequent threats against her after 
she was married to Letson. On the after- 
noon of the killing Morris came to the home 
of the Letsons; Mrs. Letson met him at the 
west door of the house and he asked if his 
son was there, and while making this inquiry 
he had his right hand in his overcoat pocket 
and Mrs. Letson at that time saw his pistol; 
she closed the door quickly and ran to the 
back door to close and lock it. Morris ran 
from the west door, where he had seen her, 
to the back door, which she had locked and 
could see through a window that she was 
running out of that room; Morris fired two 
shots through the window in her direction 
and one bullet hit the door casing through 
which she passed. Morris then returned to 
the west door and Mr. Letson (insured) 
opened the door and fired three or four shots 
from his pistol, some of which struck 
Morris. Morris did not fall on being shot by 
Letson. Mrs. Letson was standing immedi- 
ately behind Letson when he was shooting; 
Letson then closed the door; Mrs. Letson 
ran out of the room and Mr. Letson stepped 
back to where Mrs. Letson was standing 
when Morris last saw her. Morris then 
turned to a window a foot or two from the 
door and fired two shots through the win- 
dow, one of which shots struck and killed 
Letson, while standing where Mrs. Letson 
stood when Morris saw her from the door. 
The window through which Morris shot had 
a curtain on it of sufficient density to pre- 
vent anyone from seeing through it into 
the house. There is no testimony in the 
record showing that Morris knew Letson 
was at his home when Morris went there. 
After Mrs. Letson saw that her husband 
was dead, she ran through another part of 
the house in which another family lived, 
and opened an outside door to go out and 
get help and there she was confronted with 
Morris, who pointed his pistol at her and 
she jumped back and closed the door before 
he had time to shoot.” The policy under 
which Letson was insured provided double 
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indemnity for accidental death except that, 
“No accidental death benefit will be paid 
if the death of the insured resulted from 
injuries intentionally inflicted upon the in- 
sured by himself or any other person.” The 
jury found for the plaintiff for double in- 
demnity, and judgment for the plaintiff was 
affirmed on appeal. 


“Tt is argued by appellant that Morris shot 
and_ killed Letson intentionally because 
Letson had shot and wounded Morris and 
therefore there was no double death benefit 
under the policy of insurance. Upon the 
other hand appellee argues that with Mor- 
ris’ previous threats to kill Mrs, Letson, 
his former wife, his previous attempt to 
execute that threat by shooting at her, and 
other violence he had inflicted upon her, his 
subsequent threats, since she married Letson, 
his lack of knowledge that Letson was at 
the house before going there, his firing two 
shots at Mrs. Letson through the back 
room window, and his: final shots through 
another window directly at the spot where 
he had last seen her, Morris was intending 
to kill Mrs. Letson and not Mr. Letson. 
The jury accepted the theory of appellee 
and we cannot say that the evidence did not 
support the verdict.” Judgment for the 
plaintiff was affirmed.—Texas Prudential 
Insurance Company, appellant v. Knighten. 
Texas Court of Civil Appeals, Second 
Supreme Judicial District. March 30, 1945. 
10 CCH Lire Cases 770. 

Cantey, Hanger, McMahon, McKnight & John- 
son, Fort Worth, Tex., for appellant. 

Todd, Crowley & Gambill, Fort Worth, Tex., 
for appellee. 


CHIROPRACTIC TREATMENTS ARE 
“MEDICAL” TREATMENTS 


(NEW JERSEY) 


® Medical treatments prior to issuance 
of policy 


The symptoms for which the chiropractor 
treated the insured were “shortness of 
breath, obesity, tiredness, menopause and 
various minor ailments such as colds and 
things of that sort.” She was treated by the 
chiropractor over a hundred times, and the 
treatments continued to within one month 
of the insured’s death. The uncontradicted 
testimony was to the effect that the condi- 
tions for which the insured received treat- 
ment from the chiropractor were serious. 
The policy of insurance with the defendant 
provided that if, within two years prior to 
the date of issuance of the policy, the in- 
sured had received institutional, hospital, 
medical, or surgical treatment or attention, 
and the insured could not show that such 
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treatment was not for a condition of “a seri- 
ous nature”, the policy should be void, un- 
less a reference to such treatment was 
indorsed on the policy by the company. No 
such endorsement as to the treatments re- 
ceived by the insured appeared on the 
policy. The trial court charged the jury 
that, “There is no proof of any medical 
treatment of this woman at any time.” He 
left it to the jury to say whether the treat- 
ments received were “surgical” within the 
meaning of the policy. The plaintiff had 
judgment below. On appeal it was held 
that the practice of chiropractic, by a chiro- 
practor within the scope of his license, was 
the practice of medicine, and that the treat- 
ments were “medical” within the meaning 
of the policy. “The word ‘medical’ means 
‘of, pertaining to, or dealing with, the heal- 
ing art, or the science of medicine’; ... and 
the word ‘medicine’ is defined as ‘the science 
and art dealing with the prevention, cure, 
or alleviation of disease’... Webster’s New 
International Dictionary. In administering 
the adjustments to Pauline Kahn, Dr. 
Ponger held himself out as attempting to 
prevent, cure or alleviate the conditions of 
which his patient suffered.” Cases involving 
the prosecution of chiropractors (exceeding 
the scope of their license) for practicing 
medicine were not in point. The legislature 
originally treated the field of chiropractic 
separately from that of medicine, but later 
covered it by the same regulatory act. “It 
is our view that the court below took too 
narrow a view of the word ‘medical’ as used 
in the policy under consideration. In view 
of the legislative action referred to above, 
it ‘seems indisputable that the adjective 
‘medical’ is used in the broad generic sense 
comprehended by the definition given above 
and is inclusive of the practice of chiro- 
practic.’—Kahn v. Metropolitan Life In- 
surance Company, appellant. New Jersey 
Supreme Court. February 28, 1945. 10 
CCH Lire Cases 722. 

McCarter, English & Egner, Verling C. Ente- 
man, 13 Commerce St., Newark, N. J., for ap- 
pellant. 

Bernard W. Schnur, 207 Market St., Newark 
N. J., for respondent. 


DOUBLE INDEMNITY — 
“INHALING” GAS 


(MARYLAND) 
® Voluntary or involuntary 
Asphyxiation while asleep 


The involuntary inhaling of illuminating gas 
while asleep is not within the scope of a 
double indemnity exception providing that 
“This benefit will not be payable if the death 
of the insured shall result directly or indi- 
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rectly from taking of poison or inhaling of 
gas, whether accidental or otherwise.” The 
plaintiff's declaration alleged that the in- 
sured died “as a result of bodily injuries 
effected solely through external violent and 
accidental means.” This was later particu- 
larized as follows: “The cause of death was 
asphyxiation” and “the said insured was dis- 
covered asphyxiated by illuminating gas, on 
the morning of November 9, 1943.” The 
defendant’s demurrer to this complaint as 
particularized was sustained by the trial 
court. On appeal the plaintiff made two 
contentions: (1) that the allegation of death 
from asphyxiation by illuminating gas did 
not necessarily mean that gas was inhaled 
(on this point the Court did not agree with 
plaintiff), and (2) that the allegation that 
the insured was discovered asphyxiated by 
illuminating gas, on the morning of Novem- 
ber 9, 1943, imports that he died in his sleep, 
or at least that this is a permissible infer- 
ence on demurrer. “His contention is that 
breathing illuminating gas by the insured 
while asleep did not constitute ‘inhaling’ gas 
within the meaning of the policy, because it 
was not a voluntary, conscious or inten- 
tional act of the insured. The argument re- 
lies chiefly upon the context, for the phrase 
is ‘taking of poison or inhaling of gas.’ 
‘Taking’ implies a deliberate act, and it is 
urged that ‘inhaling’ likewise implies an act 
of volition.” Reviewing a number of au- 
thorities pro and con, the court quoted the 
rule from 6 Couch, Cyc. of Ins. Law, as 
follows: “It must be admitted, however, 
that the weight of authority, numerically 
at least, supports the view that accidental 
and involuntary inhalation of gas does not 
come within an exemption from liability in 
case of death from gas, unless the exemp- 
tion clause expressly provides otherwise.” 
Because of the divergence of views among 
the reported cases, and in the absence of 
any applicable Maryland decision, the court 
construed the provision in favor of the in- 
sured, so as to require that inhalation of gas 
be voluntary in order to come within the 
exception to the double indemnity provision. 
Judgment for the defendant was reversed, 
and the case remanded for further proceed- 
ings.—Levinson, Admr. v. The Reliance 
Insurance Company of Pittsburgh, Pa. 
Maryland Court of Appeals. Filed March 
2, 1945. 10 CCH Lire CAses 767. 


INDUSTRIAL INSURANCE “FACILITY 
OF PAYMENT” CLAUSE 


(ILLINOIS) 
© Rights of beneficiary’s assignee 
Nonassignability clause 


The amount of the death benefit under an 
industrial policy is commonly a small sum, 
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often used to pay the funeral expenses for 
the insured. Most of such policies contain a 
“facility of payment” clause similar to that 
in the present case, allowing the insurer to 
make payment of the death benefit to the 
husband or wife, or any relative by blood or 
connected to the insured by marriage, or to 
any other person appearing to the company 
to be equitably entitled to the same by rea- 
son of having incurred expense on behalf 
of the insured, or for his or her burial. At 
the insured’s request the following indorse- 
ment was made on the policy: “Subject to 
the provision of the policy authorizing pay- 
ment at the Company’s option to other 
persons, Stanislawa Wawrzyniak—daughter 
—has been designated beneficiary, to re- 
ceive the death benefit only.” On the 
insured’s death his daughter made the 
funeral arrangements with the undertaker. 
The Standard Discount Co., Inc., the plain- 
tiff, is in the business of making loans to 
morticians for funerals conducted by them. 
The daughter executed a document purport- 
ing to assign all her right, title, and interest 
in the policy on the life of her father to 
Standard Discount Co., Inc. The insurer 
refused to honor the assignment, and suit 
was brought against it. Following a judg- 
ment for the plaintiff, the defendant insurer 
appealed. 

The Court held that the provision of the 
policy that the beneficiary may not assign 
the proceeds of the policy, following the 
death of the insured, was invalid. However, 
under the “facility of payment” clause the 
insurer still had the right to exercise its 
option to pay someone other than the 
daughter designated as beneficiary, as her 
designation as the person to receive the 
death benefit was subject to the provision 
of the policy authorizing payment at the 
Company’s option to other persons. “... the 
right to sue, where the insurance company 
does not exercise its option, is in the per- 
sonal representative of the insured. The 
daughter of the insured could not by the 
assignment give to plaintiff as assignee, any 
greater right than she possessed. She could 
not, under the policy and the endorsements, 
compel the company to pay her. On failure 
of the company to exercise its option she 
could have procured the appointment of an 
administrator and an action could properly 
be prosecuted in his name.” Judgment of 
the trial court for the plaintiff was reversed, 
and judgment entered for the defendant.— 
Standard Discount Co., Inc. v. Metropolitan 
Life Insurance Company, appellant. Illinois 
Appellate Court, First District. March 21, 
1945. 10 CCH Lire Cases 792. 

Hoyne, O'Connor & Rubinkam, for appellant. 
Victor H. Bloom, for appellee. 
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DOUBLE INDEMNITY — 
MEANS v. RESULT 


(DISTRICT OF COLUMBIA) 
@ Hernia operation 
Coronary thrombosis 


Whether the law of the District of Columbia 
or of Massachusetts be considered appli- 
cable, the means and not merely the result 
must be accidental in order to come within 
the double indemnity clause as an accidental 
death. The insured was employed as as- 
sistant manager and salesman in a shoe 
store, One night he and the manager were 
shifting merchandise cases on the first floor 
of the store and replacing them with tables 
from the basement. Empty, the cases 
weighed 75 to 100 pounds, and filled with 
shoes, approximately 150 pounds. They 
were enclosed at the ends, awkward to 
handle, and a person moving them had to 
assume a straddling position. The stairway 
to the basement was extremely narrow, al- 
lowing only about an inch clearance on each 
side; also, the walls were so constructed 
that it was necessary to upend the tables 
in making a turn and required a great deal 
of “wiggling and waggling” of the tables. 
After about three hours of such work, the 
insured sat down and complained that he 
was tired, that he had a pain in his side, 
and said he thought he had strained himself. 
He rested for some fifteen minutes and then 
continued to work for about another hour. 
On the way home he again complained of 
the pain in his side and again said he had 
strained himself. The testimony of the man- 
ager of the store as well as a written state- 
ment of insured himself (furnished in 
connection with his Workmen’s Compensa- 
tion Insurance) disclosed that insured did 
not on the occasion involved slip or fall or 
have any mishap. Medical examination re- 
vealed that the insured had sustained a 
hernia. A month later he was operated on 
for the hernia, had an uneventful recovery 
and left the hospital in eighteen days. Two 
days later, however, he became seriously 
illand died. The attending physician’s opin- 
ion was that an embolism had resulted from 
the operation and had travelled either to the 
heart or lung and had caused a stoppage 
of the coronary artery, which in turn caused 
death. In this suit to recover the double 
indemnity benefits for accidental death, it 
was held that the trial court correctly took 
the case from the jury and ruled as a matter 
of law for the insurer. The policy did not 
protect against an accidental result, but pay- 
ment under the double indemnity provision 
was to be made only when the means of the 
injury was shown to be accidental. Death 
in this case was not caused by accidental 
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means, and therefore no accident happened 
within the terms of the policy. Judgment for 
the defendant was aftirmed.—Levin, appel- 
lant v. John Hancock Mutual Life Insurance 
Company. Municipal Court of Appeals, 
District of Columbia. March 30, 1945. 10 
CCH Lire Cases 786. 

Arthur L. Willcher, Julian H. Reis, for 
appellant. 

Arthur P. Drury, Benjamin S. Minor, John M. 
Lynham, John E. Powell, for appellee. 


INTOXICATION NOT PROVED— 
ACCIDENTAL DEATH 
(ARKANSAS) 


@ Disbelief of improbable testimony 
Statutory penalty 





Was the deceased McCauley intoxicated at 
the time of his death? Under the constitu- 
tion of the Railway Mail Association, of 
which he was a member at the time of his 
death, there was no liability of the asso- 
ciation “for any death or disability resulting 
from an accident to a member who is under 
the influence of or in consequence of having 
been under the influence of intoxicating 
liquor, alcohol or narcotics.” H.C. Wilson 
and his wife, who were tenants of, and living 
in the same house with, the insured when 
he fell, testified for the Association that the 
insured was intoxicated at the time. How- 
ever, the District judge, who heard the case 
without a jury, did not believe the testimony 
of the Wilsons, and entered judgment for 
the plaintiff. The judgment was affirmed 
on appeal. 

“The District Court did not believe the 
Wilsons. There are several reasons why it 
was not compelled to believe them. They 
were not disinterested witnesses. H. C. 
Wilson was a member of, and insured by, 
the Association. He therefore had an in- 
terest in the outcome of the case. There 
was credible evidence that the Wilsons had 
made statements as to the condition of the 
insured at the time he was injured which 
were entirely inconsistent with their testi- 
mony. Their testimony was not free from 
improbabilities. This Court has repeatedly 
pointed out that the mere fact that the testi- 
mony of a witness is not expressly contra- 
dicted does not mean that the trier of the 
facts must accept it as true. It is ele- 
mentary that the appearance of witnesses, 
their manner of testifying, their fairness 
and frankness or lack of those qualities, and 
the probability or improbability of their 
testimony, are, in a non-jury case, matters 
for consideration by the trial judge in 
appraising their credibility and the weight 
to be accorded their evidence.” The trial 
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court’s refusal to assess the statutory pen- 
alty and costs against the defendant because 
it was a fraternal benefit society was also 
upheld on appeal.—Railway Mail Associa- 
tion, appellant v. Chamberlin, Admr. United 
States Circuit Court of Appeals, Eighth 
Circuit. April 4, 1945. 10 CCH Lire CAsEs 
772. 

A. L. Barber, E, A. Henry, John B. Thurman, 
for Railway Mail Association. 


E. W. Moorhead, for Horace 
Admr., ete. 


Chamberlin, 


NIGHT CLUB NOT A THEATRE | 


(MASSACHUSETTS) 
®@ Accident insurance 
Insured burned in night club fire 


An aftermath of the disastrous Cocoanut 
Grove conflagration of November 28, 1942, 
was recently before the Massachusetts Su- 
preme Judicial Court. If a theatre is “a build- 
ing especially adapted to dramatic, operatic or 
spectacular representations, a play house, 
room, hall, or other place so arranged that 
a body of spectators can have an unob- 
structed view of the platform”, was the 
Cocoanut Grove a theatre? It burnt down 
November 28, 1942, and the insured died as 
a result of burns received in the fire. The 
policy sued on provided indemnity of $2,000 
in case of loss of life by “the burning of 
any church, theatre, library, school or 
municipal administration building in which 
the insured shall be at the beginning of such 
fire, and is burned by such fire or suffocated 
by the smoke therefrom.” In addition to a 
food and a liquor license, an entertainment 
license was issued to the Cocoanut Grove. 
The application for the entertainment license 
described the stage and the character of 
entertainment as “All types of entertain- 
ment, dancing, singing, music.” Under the 
titles “Where to Dine” and “Night Spots,” 
Cocoanut Grove advertised practically daily 
in Boston newspapers “. . . and his orches- 
tra. Two floor shows nightly, 7:45 and 
11:30. Price of dinner $1.50.” The basis of 
the show was “a line of girls” who appeared 
on the stage four or five times in different 
costumes and went through various rou- 
tines. A band leader acted as master of 
ceremonies. A tenor sang nightly at all the 
shows. At various times certain actors and 
actresses and parts of theatrical casts ap- 
peared in the shows. Two davs before the 
fire, Cocoanut Grove advertised “Cocoanut 
Grove guest stars and an all star floor show.’ 
The main dining room had an area of 3,765 
square feet, contained a dancing space of 
660 square feet and a stage behind with an 
area of 436 square feet. The trial judge, 
after the plaintiff's opening statement and 
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the introduction into evidence of the policy, 
directed a verdict for the defendant insurer. 


“In the construction of contracts in writing, 
words that are plain and free from ambigu- 
ity must be construed in their usual and 
ordinary sense. ... The word theatre is to 
be construed as it is understood by ordinary 
men, In our opinion ordinary men 
would not give to a word in such common 
use a meaning that would bring within its 
compass restaurants or so-called night clubs 
where no admission is charged, but where 
free entertainment is furnished in connec- 
tion with the serving of food or other re- 
freshments. The primary and common 
meaning of the word theatre does not in- 
clude such a resort... . We conclude that 
the entertainment that was furnished to its 
patrons by Cocoanut Grove was merely 
incidental to its main business of furnishing 
food and other refreshments, and that it was 
a restaurant, a so-called night club, ... and 
was not a theatre.” Judgment for the de- 
fendant was affirmed.—Ober, Admx. v. 
National Casualty Company. Massachusetts 
Supreme Judicial Court. Suffolk. March 5, 
1945. 10 CCH Lire Cases 740, 

D. A. Lynch, for plaintiff. 

H. Loewenberg, for defendant. 


MISREPRESENTATIONS IN 
APPLICATION—MATERIALITY 
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(ILLINOIS) 
e Death from other than misrepre- 


sented ailment 
Third trial 


Here the Court remarked on the extraord:- 
nary development of “insurance conscious- 
ness” in the insured following medical 
treatment and clinical observation. While 
playing handball one day in February 1937, 
Weinstein, the insured-to-be, suffered a 
dizzy spell and complained of chest pains. 
At his wife’s urging, he went to a doctor 
for examination. His trouble was diagnosed 
as soreness of the rib muscles, and the doc- 
tor recommended a diet free from fried 
foods. On March 30, 1937, Weinstein applied 
to the defendant for $1,500 life insurance, 
and in his application stated that he had 
not been attended by a physician during the 
last five years. The policy was issued May 
1, 1937. September 20, 1937, he visited 
Mayo’s Clinic in Rochester, Minnesota, and 
was advised that the examination disclosed 
duodenal ulcer and infected tonsils. On 
October 5, 1937, he made application to the 
defendant for $8,500 additional insurance. 
He received a medical examination and 
stated, in answer to the questions in the 
application, that he had never been the in- 
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mate of a hospital, sanatorium, etc. for 
observation, examination, treatment, etc., 
never had ailments of the stomach, intes- 
tines, and was never treated by a clinic. On 
October 18, 1937, the $8,500 policy was de- 
livered to him. On November 19, 1937, he 
applied for a third policy, for $5,000, and 
because the application followed shortly 
after the issuance of the $8,500 policy, no 
physical examination was required. The 
$5,000 policy was issued December 15, 1937. 
Weinstein died April 1, 1938, the immediate 
cause of his death being angina pectoris. 
His widow brought suit on the three poli- 
cies, and three trials were had. The first 
resulted in a verdict for $1,500, but the 
plaintiff's motion for a new trial was 
granted. The second trial resulted in a ver- 
dict for the plaintiff in the amount of $7,500; 
defendant was allowed a new trial. On the 
third trial, the jury brought in a verdict 
for $1,500, but the trial judge, adding to the 
judgment the amount of the $5,000 policy 
and interest, entered judgment n. o. v. for 
the plaintiff for $7,800. This was reversed 
by the appellate court and remanded with 
directions to enter judgment for $1,500. The 
plaintiff's petition to appeal to the Supreme 
Court was allowed. 


On the present appeal the defendant con- 
ceded liability on the first issued policy, that 
for $1,500, but contested its liability on the 
two remaining policies, on the ground that 
statements, false and material to the risk 
were made in the applications. And though 
the $5,000 policy was issued without an 
application, the company relied upon the 
answers given by Weinstein in the appli- 
cation for the $8,500 policy. To sustain the 
judgment of the trial court, plaintiff claimed 
that the false application statements were 
not material because the insured died of 
heart disease, and his insurability was not 


shown to have been affected by the false 
statements with respect to ailments suf- 
fered. 


“Whether statements of an application as an 
inducement to a contract,—here a represen- 
tation,—are material is determined by the 
question whether reasonably careful and 
intelligent men would have regarded the 
fact stated as substantially increasing the 
chances of the event insured against, so as 
to cause a rejection of the application or 
different conditions. .. . In short, does the 
evidence afford a legitimate basis for the 
jury’s conclusion that Weinstein’s represen- 
tations were so material as to affect the 
issuance of the policies? ... That an ailment 
or malady, knowledge of which an applicant 
withheld from an insurer, was not actually 
the cause of death is not decisive against a 
finding of materiality. Materiality to risk 
may exist notwithstanding proof of fatality 
owing to another cause. In the present case, 
the jurors evidently believed the false 
answers to the questions were material to 
the risk involved, and, upon a consideration 
of the entire record, we cannot say the ver- 
dict was manifestly against the weight oi 
the evidence. This conclusion is particu- 
larly justified where plaintiff's claim has 
been submitted to three juries. There should 
be an end to the controversy in so far as 
the facts are concerned.” Judgment of the 
appellate court, which remanded the case 
to the trial court for the entry of judgment 
for $1,500, was affirmed.—Weinstein, appel- 
lant v. Metropolitan Life Insurance Com- 


pany. Illinois Supreme Court. March 21, 
1945. 10 CCH Lire CAses 736. 

Dent, Weichelt & Hampton, Chicago, Ill., for 
appellant. 


Hoyne, O’Connor & Rubinkam, Eckert & Peter- 
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Legal Cant 


Have you ever been cast on demurrer? 
The opinion in Porchey v. Kelling, 11 CCH Negligence Cases 


jargon intrigues us. 


son, Nathaniel Rubinkam, Melvin L. Gibbard 
Owen Rall, Chicago, I1l., for appellee. 
Every once in a while a line of legal 


1073, begins with this sentence, “Cast on demurrer to his third amended petition 


nisi, plaintiff appeals.” 


We went to Bouvier’s Law Dictionary:—“Cast. 


A term 


used in connection with the imposition upon a party litigant of costs in the suit: 


\ is cast for the costs of the case.” 


Webster says as part of a fifth meaning, 
“to defeat in a lawsuit; as to be cast in damages”. 


Ah, just as we suspected- 


a demurrer was sustained to the plaintiff's petition, and he appealed. 


Too Much Valor 


“Plaintiff may have been courageous and loyal to the extent of being foolhardy 
in his effort to save his employer’s truck, * * * like Casabianca of old he stayed 
by his ship, alas too long! This may perhaps, have been praiseworthy, but the 


consequences thereof are not the liability of the defendants.” 


Oxner J. in Truett z 


Atlantic Coast Line Railroad Company, 22 CCH Automobile Cases 738 
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CAFE CUSTOMER INJURED-FALL 
OVER STEP ONTO DANCE FLOOR 


(MISSOURI) 


@ Lighting conditions 
Obvious danger 
Burden of proof on plaintiff 





A little light on the subject—but too little— 
was the alleged cause of plaintiff’s tumbling 
down the step onto the dance floor. Upon 
entering the Umbrella Cafe, plaintiff and 
her husband had been taken back into the 
“large dining room” because there were no 
vacant seats in the “small dining room” or 
at the cafe counter. Unless they came in 
through the kitchen, the couple must have 
come through the front entrante of the 
cafe, and then through an archway, the 
dance room, and a hallway into the large 
dining room, They testified that they didn’t 
remember exactly how they entered, al- 
though the husband was sure it wasn’t 
through the kitchen. Neither remembered 
any difficulties in entering, but when they 
decided to dance and went back through 
the hallway toward the dance floor, plaintiff 
wife stumbled over the step down to the 
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Parent’s liability—Dangerous _in- 
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Icy condition of sidewalk—“Neces- 
sity of use’’ as test (Minn.) 
PHYSICIAN’S MALPRACTICE: 
Treatment of broken leg (N. C.) 
POISONOUS CHEMICAL IN 
CLEANING FLUID: 
Inhaling poisonous fumes—Insuffi- 


page 314 


page 314 


page 317 


cient notice of danger (Penn.) page 315 
STORE OWNER’S LIABILITY: 
Customer’s fall on snow-filmed step 
(Mo.) page 312 
Customer’s fall on vegetable matter 
(Penn.) page 312 


Pedestrian’s fall in front of store— 
Mustard jar on sidewalk (Penn.) page 316 


WELDING OPERATION—FIRE IN 
MANUFACTURING PLANT: 


Actionable negligence ( Mich.) page 318 
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dance floor, “fell and hit her knee and then 
fell flat on her stomach.” Plaintiff and her 
husband both stated that the hallway was 
dark, and the wife said the dance floor wes 
only dimly lighted. Although both the hall- 
way floor and the dance room floor were of 
a dark color, the step was marked with a 
white painted band across the hallway. De- 
fendant, his wife, one of the cafe employees, 
and a building inspector testified that the 
hall and dance floor were well lighted. 


The trial resulted in a verdict for plaintiff, 
and defendant appealed. The St. Louis 
Court of Appeals reversed the judgment, 
stating: “There was no negligence in merely 
having a step at the entrance of the hall- 
way. Whatever danger existed in the use 
of the step was obvious. There was no lurk- 
ing danger; nothing touching the physical 
situation was hidden or concealed. In order 
to convict defendant of negligence it was 
incumbent upon plaintiff to show that the 
lights were insufficient to enable customers 
in the exercise of ordinary care to observe 
the step in passing over it. Plaintiff failed 
to so show. .. . On the contrary, there was 
abundant testimony to show that the lights 
were sufficient for that purpose. 
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However, the burden was not on defendant 
to show that the step was sufficiently lighted. 
The burden was on plaintiff to show that 
it was not sufficiently lighted. She did not 
make out such a showing. It is true she 
and her witnesses testified that the hallway 
was dark and that the light in the dance 
room was dim, but this was not sufficient. 
We find no substantial evidence tend- 
ing to show that the defendant was not in 
the exercise of ordinary care in lighting the 
step.’—Phelps v. Stewart, appellant. St. 
Louis Court of Appeals, Missouri. April 
17, 1945, 12 CCH NEGLiceNce CAseEs 93. 
Oliver J. Miller, Lashly, Lashly, Miller & Clif- 
ford, 705 Olive St., St. Louis, Mo., for appellant. 


Paul H. Koenig, 4 N. 8th St., St. Louis, Mo., 
Philip A. Foley, 44 S. Central, Clayton Mo., 


for respondent, 


CITY LABORER INJURED—MOWING 
ONTO BOXES IN WEEDS 


(CALIFORNIA) 


e Crates on sidewalk a “nuisance” 
Proximate cause 





The city workman drove his tractor un- 
eventfully over the weeds along Highland 
Avenue, mowing them down in approved 
fashion. Suddenly—without warning—the 
tractor reared into the air, tilting at a 
dangerous angle. The driver lost his bal- 
ance, fell from his seat, and struck his head 
on the cement walk along the strip of weeds. 
He had driven his tractor onto a couple of 
boxes hidden in the three-foot growth of 
weeds and wild oats. About a year before 
the accident a milk company had developed 
the practice of piling crates of empty milk 
bottles on an unpaved space along the curb 
of the street and separated from the strip 
of weeds by the sidewalk. A month or so 
before the accident the milk company had 
ceased to do business in the city, leaving 
about eighteen crates on the parking space, 
unattended and unguarded. The sidewalk 
had a considerable pedestrian traffic, and 
there was a schoolground nearby. In some 
manner two of the crates became displaced 
and hidden in the weed strip across the side- 
walk, and it was these stray boxes that 
caused the accident. Plaintiff laborer was 
awarded damages, whereupon the defendant 
milk company appealed. The case was tried 
before the court without a jury. 


The court found that the company’s main- 
tenance of a pile of boxes on the parking 
space constituted a nuisance and that its 
negligence in leaving the crates when it 
ceased business in the city was the cause of 
plaintiff’s injury. Defendant company con- 
ceded that it had no right to place the crates 
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on the parking space, but it maintained that 
since some intervening agency had caused 
the two offending crates to become en- 
sconced in the weeds, it was not liable for 
plaintiff’s injury. In response to this argu- 
ment, the court said: “Viewing the issue as 
one of proximate or legal cause, and con- 
ceding there was some intervening agency 
in the chain of causation, such agency was 
not a superseding one exonerating defendant 
because what occurred was reason- 
ably foreseeable, and should have been anti- 
cipated. Certainly, when that is true the 
intervening agency does not break the chain 
of causation. The consequences of defendant's 
acts were natural and probable.” The judg- 
ment for plaintiff laborer was affirmed. In 
a concurring opinion Justice Traynor tackled 
the “proximate cause” issue. Having once 
determined that defendant’s negligence caused 
the accident, he says, “it remains to deter- 
mine only whether the harm falls within 
the limits of defendant’s legal responsibility 
for the consequences of its conduct. In my 
opinion that determination is made once it 
is established that defendant’s conduct was 
or was not wrongful with respect to the 
plaintiff; for the risk reasonably to be fore- 
seen not only creates the liability but defines 
its limits. . . . It must be recognized, 
however, that the question of legal responsi- 
bility is commonly considered in terms of 
‘proximate cause’, which is ordinarily con- 
cerned, not with the fact of causation, but 
with the various considerations of policy 
that limit an actor’s responsibility for the 
consequences for his conduct. . . . Al- 
though the doctrine of proximate cause is 
designed to fix the limitations upon liability, 
it has not yet been so formulated as to have 
a fair degree of predictability in its applica- 
tion in marking the boundary between lia- 
bility and non-liability. It may well 


be that any case can be analyzed more 
clearly without applying the doctrine of 
‘proximate cause. . . . In any event, 


application of the doctrine to cases like the 
present one only leads to confusion, for the 
considerations that determine whether a de- 
fendant was negligent with respect to a 
plaintiff define the limits of his responsibility. 
When defendant in the present case left its 
crates unattended on the parking, it created 
an unreasonable risk that they would be 
scattered’ and result in harm to persons 
whose passage they obstructed. It is 
immaterial that an intervening force moved 
the crates and brought about the result, for 
defendant’s responsibility extended to such 
intervention. The possibility that third per- 
would move the crates was not so 
remote that it could not be regarded as part 
of the risk. Defendant’s negligence con- 
sisted in failing to protect plaintiff against 
that risk.”—Mosley v. Arden Farms Com- 
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pany, defendant, appellant. California Su- 
preme Court. In Banc. March 30, 1945. 
12 CCH NEGLIGENCE CAsEs 38. 


Monroe & Monroe, 830 San Diego Trust & Sav- 
ings Bldg., San Diego, Calif., for appellant. 


Johnson & Johnson, 603 Scripps Bldg., San 
Diego, Calif., for respondent. 


CUSTOMER’S FALL ON SNOW- 
FILMED « STEP 


(MISSOURI) 
e Obvious danger 


It was very cold, and had been snowing on 
and off all day. As plaintiff walked the four 
blocks from her home to the defendant’s 
store, “it was just snowing lightly and the 
wind was blowing as it snowed.” She fell 
at the entrance to the store. This entrance, 
which is recessed, is about five or six feet 
wide and about three feet deep. On the 
outer edge, and forming a part of the en- 
trance way, is an iron step about 18 inches 
wide. In describing this step, plaintiff testi- 
fied: “and there is about an 18-inch iron step 
or steel grating. don’t know what you call 
it, and it formerly, I guess, had grooves, but 
in the middle there is a spot about this big 
that is worn very smooth and very slick. 

I had been in the store many times, 
but hadn't ever noticed it.” The iron step 
was seven or eight inches above the level of 
the sidewalk. Beyond the iron step the en- 
trance way is made of concrete. At the 
time of the accident the step was wet from 
accumulated snow. Plaintiff stated that at 
the time she slipped, there was a slight film 
of snow on the sidewalk and on the step and 
that there was also a slight film of snow on 
the sidewalk that morning, but not enough 
to make walking difficult. She further stated 
that the wind was blowing snow flurries 
about. After she fell, she went into the 
store, and when she informed the manager 
that she had fallen, the latter stated that 
she was the third person who had fallen on 
the step that day. 


“The testimony of plaintiff shows that at 
the time of the occurrence, it was snowing 
lightly and the wind was blowing the snow 


about. The step in question was an out- 
side step, where snowflakes would neces- 
sarily fall under the conditions testified to. 


In view of this evidence we cannot say that 
a failure to remove immediately every snow- 
flake as it fell, or with a blow torch, or by 
some other means, to dry the moisture cre- 
ated by the film of snow as it fell, could 
reasonably be held to be a breach of duty 
which defendant owed to plaintiff as an in- 





would be unreasonable.” Further- 
more, there was no negligence in failing to 
warn the plaintiff of the alleged dangerous 
condition. The condition was obvious ani 
was as well known to the plaintiff as to the 
defendant. Judgment for the plaintiff was 
reversed.—Corley v. Kroger Grocery & 
Baking Company, appellant. St. Louis Court 
of Appeals, Missouri. April 17, 1945. 12 
CCH NEGLIGENCE CASEs 96.° 

William Kohn, 818 Olive St., St. Louis, Mo., foi 
respondent. 

Wayne Ely, Tenth Floor, 
Louis, Mo., for appellant. 


Commerce Blidg., St. 


CUSTOMER’S FALL ON VEGETABLE 
MATTER 


(PENNSYLVANIA) 


@ Failure to prove negligence 
Newly discovered evidence 


What sound a leaf of lettuce makes whien 
stepped on, like the song the sirens sang, 
is a matter almost beyond conjecture. Yet 
the only way in which the plaintiff here 
could identify the substance which caused 
her to slip on the floor of the grocery store’s 
vestibule was by “a sound such as is pro- 
duced by stepping upon a leaf of lettuce.” 
There was no evidence of any vegetable 
matter of any kind on the floor of the vestibule 
at or immediately before the time of the 
accident. It was common for the defendant’s 
employees to clean leaves from lettuce, cab- 
bage, and the like, and throw such leaves 
into a basket situated near the aisle leading 
to the door and vestibule. Frequently vege- 
table refuse and water were upon the floor 
near the door. At the close of the plaintiff's 
case the court granted the defendant’s mo- 
tion for a compulsory nonsuit. Plaintiff 
filed a motion for a new trial, and in support 
of the motion, depositions were taken which 
showed that one Nair, a brother of the wife 
plaintiff, had seen vegetable matter in the 
vestibule on the day of this injury between 
1:10 P. M. and 1:25 P. M. The accident 
occurred about 2:30 in the afternoon. Mrs. 
Brannagan stated in her depositions that 
she had not informed her counsel that Nair 
had been in the store on the day of the acci- 
dent until after the trial. The court denied 
the motion for a new trial. 


“Appellants have failed to show that any 
act for which appellee was responsible con- 
tributed to or caused the accident. How the 
substance upon which Mrs. Brannagan slipped 
happened to be in the vestibule is not shown. 
Proximity of the produce counter to the 
place of the accident affords no evidentiary 


vitee. To so require would be to demand basis for finding that the vegetable matte: 
an exercise of such extraordinary care as came from the counter. It may well have 
THE INSURANCE LAW JOURNAL MAY 
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been that a patron dropped the substance 
as he was leaving the premises. A finding 
that an employee of appellee company negli- 
gently dropped lettuce or cabbage leaves on 
the vestibule floor would be purely conjec- 
tural. It cannot be said that there 
was an abuse of discretion by the court be- 
low in holding that appellants ‘could have 
known of this evidence at the time of the 
trial of this case or that had they exercised 
reasonable diligence could have learned of 
this evidence even if they did not know of 
it, and therefore that this evidence does not 
meet the requirements with respect 
to after-discovered evidence.’” The orders 
appealed from were affirmed.—Brannagan 
et al., appellants v. The Great Atlantic and 
Pacific Tea Company. Pennsylvania Su- 
preme Court, Western District. April 9, 
1945. 12 CCH NEGLIGENCE Cases 102. 

John A. Robb, Rahauser, Van der Voort & Roys- 
ton, Karl D. Enzian, 706 Plaza Bldg., Pittsburgh, 
Pa., for appellants. 

Robert D, Dalzell, Dalzell, McFall, Pringle & 
Bredin, 450 Fourth Ave., Pittsburgh, Pa., for 
appellee. 


FALL WHILE INSPECTING HOUSE 
FOR SALE 
(NEW MEXICO) 


@ Owner’s liability 
Contributory negligence 


The plaintiff opened the door thinking she 
was walking into the bedroom of the house 
which she was inspecting with a view to 
buying it, and then she stepped off “into 
space”. The real estate broker who was 
showing the house for the defendant had 
warned the plaintiff's daughter that the door 
in question led to the basement stairs and 
“was dangerous”, but the mother did not 
hear the warning. There was a nine-inch 
drop from the connecting room and the 
basement entrance. The plaintiff fell down 
the basement stairs to the floor and was 
severely injured. From a judgment for the 
plaintiff the defendant appealed. 


“The rule is that the owner of a building 
who invites another to inspect it with a view 
of selling the property to the invitee, is 
charged with the duty of using ordinary 
care in having the premises in a reasonably 
safe condition for inspection; and if there 
are concealed dangers unknown to the in- 
vitee, but known to the owner, or which 
by the use of ordinary care he should have 
known, the duty extends to giving the in- 
vitee notice thereof. We fail to perceive 
evidence establishing actionable negligence 
of the defendant, but since our conclusion 
rests more particularly upon another ground 
we deem it unnecessary to discuss the weak- 
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ness of the plaintiff's case in regard to al- 
leged negligence of the defendant. The 
evidence is uncontradicted that the plaintiff 
when inspecting the property found the door 
to the cellar or basement closed. The door 
opened inward and we find the plaintiff 
standing at the entrance of a cellar door; 
no lights, bar or barrier are about the flight 
of steps; the natural light is inadequate; she 
is inspecting the house with a view of buy- 
ing it; the darkness confronting her when 
opening the door to the cellar or basement 
was sufficient notice to warn her of dangers 
she was unable to see. The failure of the 
plaintiff to exercise ordinary care for her 
own safety when opening a closed door and 
taking a step forward into an unlighted 
stairway, thereby contributing to her own 
injury, as a matter of law will preclude a 
recovery on her part under the evidence in 
this case, and it was error for the trial court 
to refuse to direct a verdict in favor of de- 
fendant.” Judgment for the plaintiff was 
reversed and the cause remanded with in- 
struction to enter judgment for the defendant. 
—Boyce v. Brewington, appellant. New 
Mexico Supreme Court. April 7, 1945. 12 
CCH NEGLIGENCE CASEs 64. 

Dailey & Rogers, Jethro S. Vaught, Jr., 
querque, N,. M., for appellee. 

Rodey, Dickason & Sloan, Frank M. Mims, Al- 
buquerque, N. M., for appellant. 
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MANUFACTURER'S LIABILITY—BREAK- 
ING OF ROPE CAUSING FALL 
FROM SCAFFOLD ~ 


(PENNSYLVANIA) 


@ When negligence may be inferred 
Burden of proof on plaintiff 





Does the mere breaking of a rope imply 
that it was negligently manufactured? This 
question arose in the case of two construc- 
tion men in Pennsylvania who, while work- 
ing on a scaffold attached by a wire rope to 
a channel iron at the top of the building, 
fell to the ground when the rope broke. 
One of the men died of his injuries, and his 
wife and the other workman, also injured, 
each sued the rope company for recovery of 
damages. The two cases were tried to- 
gether and a verdict rendered in favor of 
defendant company, whereupon plaintiffs 
made motion for a new trial. 


Since plaintiffs made no charge of negli- 
gence against the rope manufacturer, the 
Court had to decide whether negligence 
could be inferred from the mere happening 
of the accident. Its conclusion was that “in 
Pennsylvania the duty rests on the plaintiff 
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to prove negligence or circumstances from 
which the inference of negligence may rea- 
sonabiy be drawn, and that such negligence 
cannot ordinarily be inferred from the mere 
happening of an accident, except in cases 
where the doctrine of res ipsa loquitur ap- 
plies, or where an inference of negligence 
is permissible from defendant’s exclusive 
control of the instrumentality which inflicts 
the injury. The proofs in the instant cases 
do not bring them within either of these 
exceptions. The plaintiffs offered 
no evidence in these two cases to show that 
the defendant failed in any way to exercise 
due care in the manufacture of the rope. 

: All we have is the evidence that this 
galvanized-iron rope broke and let the scaf- 
fold fall to the ground. That is not sufficient 
ground on which to base a charge of negli- 
gence.” The motions for a new trial were 
denied—Mannez v. MacWhyte Company; 
Ellis v. Same. United States District Court, 
Western District of Pennsylvania. April 3, 
1945. 12 CCH NEGLIGENCE CASEs 47. 
James J. Burns, 914-917 Jones Law Bldg. 
burgh, Pa., for plaintiffs. 


Mahlon Lewis, Harold R. Schmidt, Stewart & 
Lewis, 1017 Park Bldg., Pittsburgh, Pa., for 
defendant. 
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MINOR STRUCK IN EYE BY “BB” SHOT 


(LOUISIANA) 


e Parent’s liability 
Dangerous instrumentality 


“In spite of the vehement argument of 
counsel for defendant and in spite of our 
recollection of our attempts years ago to 
persuade our parents that air guns are not 
inherently dangerous instrumentalities, we 
now find ourselves rather of a view contrary 
to that which we entertained in those early 
vears, and we cannot be persuaded that air 
guns are the harmless playthings pictured by 
counsel for defendant.” The plaintiff’s ten- 
year-old son, Francis Phillips, standing on 
the porch of his house, was struck by a shot 
from a BB gun fired by Frank D’Amico, ten 
or eleven years old, the minor son of the 
defendant D’Amico. He was shooting from 
a yard several yards removed from the 
Phillips yard, and was shooting through a 
hole in the fence of the intervening property 
at a board that was attached to the fence 
separating the intervening property from the 
Phillips yard. The shot had not been aimed 
at young Phillips, but ricocheted and was 
deflected from the post which it had struck 
and hit the Phillips boy in the eye. The 
Louisiana Civil Code provides that, “The 
father, or after his decease, the mother, are 
responsible for the damage occasioned by 
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their minor or unemancipated children, re- 
siding with them.” Liability, however, is 
based on negligence of the minor. The 
plaintiff had judgment below in the amount 
of $750. Both parties appealed. 


. . a parent is liable if his minor child, 
old enough to be guilty of negligence, causes 
damage by using a dangerous instrumentality 
under circumstances undef which there is 
reason to believe that damage may result, 
and that even if the instrumentality is not 
inherently dangerous, nevertheless there is 
liability on the part of the parent if the child 
uses it in a negligent or careless manner. 
; The two boys who were shooting 
through a hole in the fence obviously could 
see very little on the other side. There may 
have been persons in the intervening yard 
whom they could not see. They knew, or 
ought to have known that the bullet might 
he reflected from the place of wood at which 
they were shooting and, if so, they could not 
tell whether it would be deflected upwards, 
downwards or sideways. They knew that 
young Phillips had been in that second yard 
and that he or other persons might be in it 
when this bullet was fired. Under these 
circumstances, we think that the use of the 
gun was dangerous; that such guns are 
dangerous instrumentalities if they are used 
in congested areas or near houses or people, 
and that the boys who were using it were 
careless in shooting it through the hole in 
the fence without being certain that there 
was no reasonable possibility that the bullets 
might strike anyone who might be near by.” 
Judgment for the plaintiff was increased to 
$2,500, and as thus amended, was affirmed.— 
Phillips, Sr. v. D’Amico, appellant. Louisiara 
Court of Appeal, Parish of Orleans. April 
9, 1945. 12 CCH NEGLIGENCE Cases 103. 
Stanley A, Baron, for plaintiff, appellee. 

Frank Lucia, M. C. Scharff, for defendant, ap- 
pellant. 


MUNICIPALITY'S LIABILITY-ICY CON- 
DITION OF SIDEWALK 


(MINNESOTA) 


e Contributory negligence 
“Necessity of use” as test 





“At about 9:30 o’clock in the evening of 
March 8, 1943, plaintiff took her ‘little seven- 
year-old Scottie’ dog out for its customary 
evening ‘airing’. The husband worked on a 
night shift, and for that reason plaintiff alone 
took the dog out for its evening chore. All 
that winter snow and ice had accumulated 
upon the abutting sidewalk so that it had 
become ‘bumpy’, ‘icy’, ‘sliding’, and ‘sloping’ 
toward the boulevard. Melting snow 
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and pedestrian traffic had caused the walk to 
become very dangerous. ...As was her 
custom, plaintiff unfastened the leash from 
the dog’s collar upon reaching the walk so as 
to give it freedom of action to make the 
customary stops. Plaintiff wore, ‘thick, non- 
skid, crepe rubber soles.’ The night was 
dark. There had been a light snowfall that 
day, and this obscured the numerous icy 
spots along plaintiff's route. While waiting 
for the dog, plaintiff walked a short distance 
up to Dale street and then turned back 
toward her apartment. She had taken but a 
few steps when, because of the bumpy and 
icy condition underfoot, she fell and frac- 
tured her hip.” On appeal from a judgment 
for the plaintiff, the defendant city urged 
that the plaintiff had been guilty of contribu- 
tory negligence as a matter of law in using 
the dangerous walk where this use was not 
strictly necessary. “Defendant claims that 
‘necessity’ to use the sidewalk is the test to 
be applied. Naturally, it has found no case 
or text to sustain that theory, nor do we 
believe any can be found. Plaintiff had used 
the walk for the purpose indicated every 
evening that winter except Saturdays, at 
which time her husband took over the job. 
Under the theory advanced by defendant, it 
would have restricted plaintiff’s use of this 
sidewalk to case of necessity only, because by 
its own negligence in the care of the walk, 
which was under its sole jurisdiction and 
control, it had permitted it to become so bad 
that uses other than necessary ones were 
practically forbidden. That, of course, is a 
mere assertion and has no foundation in law, 
logic, or custom. . The evidence clearly 
shows that the sidewalk was in a very 
dangerous condition and had so remained 
‘all the winter’. Defendant niade no effort 
to show that a safer route could have been 
taken by plaintiff on the occasion in ques- 
tion. . ‘The burden of proving the avail- 
ability of a safer route of travel was on the 
defendant.’” Judgment for the plaintiff was 
affirmed.—Slindee v. City of St. Paul, ap- 
pellant. Minnesota Supreme Court. March 
23, 1945. 12 CCH NEGLIGENCE CASEs 62. 
Bundlie, Kelley & Finley, Joseph A. Maun, 425 
Hamm Bidg., St. Paul, Minn., for respondent. 
Bruce J. Broady, Corporation Counsel, Ira 
Karon, Asst. Corporation Counsel, 316 Court 
House, St. Paul, Minn., for appellant. 


POISONOUS CHEMICAL IN CLEAN- 
ING FLUID 


(PENNSYLVANIA) 


e Inhaling poisonous fumes 
Insufficient notice of danger 


Mrs. Maize used the two-gallon can of 
Safety-Kleen for cleaning rugs in her home. 
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One of these rooms was 18’ by 12’ in dimen- 
sion. The other was a smaller room. She 
worked at the job “a good part of one morn- 
ing”, and also in the afternoon and in the 
evening. At noon she had a headache from 
inhaling the fumes, and in the evening she 
became ill. Her illness continued until 
thirteen days later, when she died. The 
cause of her death was the inhaling of the 
fumes from Safety-Kleen. These fumes 
entered the blood stream and destroyed the 
liver and kidneys. The cleaner contained a 
poisonous chemical, carbon tetrachloride, 
which comprised 45% of the cleaning fluid. 
According to the charge of the trial court, 
“carbon tetrachloride fumes are so dangerous 
to human life that 1-7/10 cubic inches in a 
room containing 1000 cubic feet is the 
maximum amount to which a human can 
safely be exposed. The two-gallon can of 
Safety-Kleen placed on the market by de- 
fendant, when vaporized, contained 51,149 
cubic inches of carbon tetrachloride fumes.” 
The issue submitted to the jury was whether 
or not the defendant had been negligent in 
giving an inadequate warning to the public 
of the dangers naturally resulting from the 
use of this cleaning fluid in places where the 
fumes would be confined as they were in 
the rooms in which Mrs. Maize worked 
when she used this fluid. The jury found 
for the plaintiffs. However, because of an 
error in recording the two verdicts returned, 
one for the “Estate” and one for the “Family”, 
a new trial was granted. Appeals were taken 
from this order. 


“That the fluid the defendant manufactured 
and sold for general use in cleaning fabrics 
is highly dangerous is proved by the tragic 
result in this case. That housewives and 
others would use the fluid in places that 
were not ‘well ventilated’ by frequently 
changing currents of air might reasonably 
have been foreseen by the defendant. That 
the conspicuous display on each of the four 
sides of a can of the words ‘Safety-Kleen’ 
would naturally lull the user of that fluid 
so-named into a false sense of security might 
also reasonably have been foreseen by the 
defendant. That the display at the very 
bottom of the two narrow sides of the can of 
the word ‘Caution’ in 4” letters followed by 
the words in %” letters: ‘Do not inhale 
fumes; use only in well ventilated places’, 
would be sufficient to cause every user of 
that fluid to use it in a place which would be 
sufficiently well ventilated to blow the fumes 
away before they were taken into the body 
by breathing may well be adjudged un- 
reasonable. The word ‘SAFETY’ was so 
conspicuously displayed on all four sides of 
this can of dangerous fluid as to make the 
word ‘Caution’ and the admonition against 
inhaling fumes and as to use only in well 
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ventilated places seem of comparatively minor 
import. In fact, it is understandable that a 
woman busily engaged in the task of clean- 
ing rugs might not take time to read every- 
thing on the can, particularly since the word 
‘SAFETY’ was so prominently featured as 
to exclude from her mind that ‘provident 
fear’ which has been characterized as ‘the 
mother of safety’. This court has laid down 
the rule that anyone who is responsible for 
the existence of any dangerous instrumen- 
tality or substance with which persons are 
likely to come in contact must ‘impose a 
measure of control that is adequate to the 
protection of human beings’ from it. . . . In 
the instant case it is clear that the court 
below could not declare as a matter of law 
that the defendant in displaying as it did the 
‘cautionary’ admonition on its can of Safety- 
Kleen discharged its full duty under the cir- 
cumstances and was not guilty of negligence. 
It is equally clear that the court could not 
declare as a matter of law that Mrs. Maize’s 
failure to heed the cautionary admonition 
displayed on the can, as above described, 
amounted to contributory negligence. The 
case was for the jury.” 
verdict was corrected, and the judgment for 
the plaintiffs was afirmed.—Maize, Admr. v. 
The Atlantic Refining Company. Pennsyl- 
vania Supreme Court, Western District. 
April 9, 1945. 12 CCH NeEcticence Cases 78 
J. Roy Dickie, Dickie, Robinson & McCamey. 
1415 Grant Bldg., Pittsburgh, Pa., for appellant 
in No, 10; for appellee in No, 14. 


John E. Evans, Jr., Evans, Evans & Spinelli, 


35 St. Nicholas Bldg., Pittsburgh, Pa., for appel 
lant in No. 14; for appellee in No, 10. 


PEDESTRIAN’S FALL IN FRONT OF 
STORE—MUSTARD JAR 
ON SIDEWALK 
(PENNSYLVANIA) 

e Constructive notice 


“Even though isolated portions of the charge 
may be the subject of criticism, the charge 
must be considered as a whole, and if, when 
so considered, the issues are fairly put before 
the jury, the judgment will not be reversed.” 
On this basis the judgment for the defendant 
store was affirmed in the case of a plaintiff 
pedestrian who slipped and fell in front of 
a store. She testified that the accident oc- 
curred when she stepped on a paper bag 
containing a broken jar of mustard. In the 
original action the jury had returned a ver- 
dict in favor of defendant, and plaintiff had 
alleged trial errors. After her motion for a 
new trial had been refused and judgment 
entered on the verdict, she appealed, con- 
tending that the trial judge did not instruct 
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the jury regarding constructive notice. “Plain- 
tiff’s theory was that the jar of mustard had 
been on the sidewalk for over two hours; 
that certain employees of the store had 
notice of it and failed to clean it up; that the 
mustard was concealed by a paper bag 
placed there by one of the employees; and 
that plaintiff stepped on the mustard, fell 
and was injured. However, plaintiff did not 
and could not prove that any employee of 
the defendant had placed a paper bag con- 
cealing the mustard.” 


The appeal court said: ‘There can be no 
question that the case was tried and argued 
before the jury upon the issue of actual 
notice, and not constructive notice. The 
trial judge clearly and concisely explained 
to the jury the plaintiff's contention and de- 
fendant’s contentions, which were based 
upon actual notice or lack of it. No objec- 
tion or exception was taken by plaintiff's 
counsel to the charge for this reason except 
a general exception, and it is too late now to 
attempt to change his theory to one of con 
structive notice.” Hence the judgment was 
afirmed.—Nicola, appellant v. American 
Stores Company. Pennsylvania Supreme 
Court, Eastern District. March 19, 1945. 
12 CCH NEGLIGENCE CAses 11. 

Milton Jacobson, Harry M. Sablosky, Norris- 
town, Fa., for plaintiff. 

John E. Flynn, High, Swartz. Flynn & Roberts 
10 E. Airy St., Norristown, Pa., for defendant. 


MEMBER OF RAILROAD OPERATING 
BATTALION INJURED-EXCES- 
SIVE VERDICT 


(MINNESOTA) 


@ Railroad’s liability 
Province of trial court 


Once a jury has determined the amount of 
damages in an action for personal injuries, 
under what conditions is it within the province 
of the trial court to set aside the verdict and 
grant a new trial, or even to reduce the 
amount? Plaintiff, a member of the Rail- 
road Operating Battalion of the United 
States Army, and employees of the de- 
fendant railroad were making an inspection 
of a diesel motor in defendant’s roundhouse 
to try to detect an oil leak in the “blower.” 
When employees of the defendant decided to 
find the leak by applying air pressure, the 
roundhouse airline was attached to the motor 
and eighty to ninety pounds of pressure 
were suddenly applied. Since the blower 
was so constructed that it would not resist 
more than eight to ten pounds, when the air 
was applied, a heavy piece of metal was 
blown from the equipment with tremendous 
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force, striking and severely injuring plaintiff. 
The defendant denied negligence because of 
a contractual relation between it and the 
United States whereby the latter is required 
to answer for any damages for which the 
defendant is liable. When a verdict of 
$58,725.25 was returned for the plaintiff, the 
defendant appealed. 


The size of the verdict was the only question 
for the court, and although the verdict was 
very large, the plaintiff suffered serious in- 
juries—loss of his sight, most of his hearing, 
fractured nasal bones, paralyzed facial 
muscles, concussion, etc. He was thirty- 
seven years old, and had been active and 
energetic before the accident. He was not 
equipped to engage in an occupation other 
than one requiring manual labor, and his 
condition as a result of the accident would 
make it impossible for him to re-engage in 
the railroad service. Thus the court felt 
that the plaintiff was entitled to a substan- 
tial award. But as to the question of whether 
or not the verdict was excessive, the court 
said: “The amount of the damages in an 
action for personal injuries is a question of 


,fact for the determination of the jury and 


ordinarily courts will adhere to the well- 
established rule that this function of the jury 
should not be invaded by the court. .. . If 
a verdict is so excessive as to show passion 
and prejudice, the court should set it aside 
and grant a new trial. ... In this case I 
think the verdict was not the result of pas- 
sion and prejudice. At the same time I 
am of the opinion that the verdict is extrava- 
gant and that it reaches beyond the point 
where it is sustained by substantial evidence. 
In the interest of justice the verdict should 
be reduced in the sum of $15,000.00 and per- 
mitted to stand for the balance. This will 
eliminate the necessity of a new trial and 
will result in substantial justice to all parties. 
I am constrained to add that the power of 
the court to set aside or reduce a verdict on 
the ground that it is excessive should be 
used with extreme caution. Generally such 
action would result merely in a substitution 
of the opinion of the court for that of the 
jury; in other words, it ordinarily would be 
an invasion of the function of the jury by 
the court and a denial of trial by jury.” 
The plaintiff having entered a remittitur of 
$15,000.00 in accordance with the order of 
the court, the defendant’s: motion for a new 
trial was overruled.—Cole, plaintiff v. Chicago, 


St. Paul, Minneapolis & Omaha Railway 
Company. United States_ District Court, 
District of Minnesota, Fourth Division. 


March 24, 1945. 12 CCH NEcLIGENcE Cases 3. 


Robert J. McDonald, William H. De Pareq, 2535 
Rand Tower, Minneapolis, Minn., for plaintiff. 


Alfred E. Rietz, 275 East 4th St., St. Paul, 
Minn., for defendant. 
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PHYSICIAN’S MALPRACTICE—TREAT- 


MENT OF BROKEN LEG 


(NORTH CAROLINA) 


e Failure to sterilize wound before ap- 
plying cast 


While walking on the highway, Buckner 
was struck from behind by a motor vehicle 
and thrown into a sandy ditch. His right 
leg below the knee suffered a compound 
comminuted fracture, the broken bones ex 
truding. He was picked up, given first aid 
and taken to the hospital, where the de- 
fendant attended him. According to the 
testimony of the plaintiff, the defendant 
doctor did nothing to sterilize the wound ex 
cept to wipe the blood off, and then im- 
mediately put on a closed cast extending from 
plaintiff’s toes to his groin. Thereafter, 
gravel, sand and pus came out from the cast 
at the top at the groin, Eighteen days after 
the cast was put on, plaintiff's brother-in-law 
cut an opening in the cast over the wound, 
and pus and sand came from the opening 
Later the defendant placed another cast on 
the leg and left a “window” in it for dressing 
Several months later plaintiff returned to 
his home and consulted other physicians, 
who performed an operation on his leg and 
removed pieces of bone. One leg is now an 
inch shorter than the other. There was 
evidence from medical experts that the 
failure to disinfect and cleanse the wound 
and limb was improper treatment; that it 
would not be proper to put a cast on a leg 
without sterilizing it; and that failure to 
sterilize an open wound with sand in it 
would tend to set up or increase infection 
The defendant offered evidence that the 
wound was properly cleaned, sterilized, 
dressed and treated in the best approved 
manner. The trial court nonsuited the plain- 
tiff. On appeal it was held that whether or 
not the wound had been properly cleansed 
was a question for the jury, as was the ques 
tion of whether or not all the injurious re- 
sults complained of could be attributed to 
the negligence of the attending physician, if 
any. “We think there is some evidence 
tending to show that suffering was aggra- 
vated, another operation necessitated, and 
the epidermis on plaintiff’s lez removed as 
result of malignant infection set up or in- 
creased by defendant’s want of care as al- 
leged.” Judgment of nonsuit was reversed. 
—Buckner, etc. v. Wheeldon. North Caro- 
lina Supreme Court. March 12, 1945, Filed 
March 21, 1945. 12 CCH NEGLIGENCE 
Cases 58. 


Watson & Fouts, for plaintiff. 


C. P. Randolph, Armistead W. 
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WELDING OPERATION— 
FIRE IN MANUFACTURING PLANT 


(MICHIGAN) 


e Actionable negligence 


“Careless and unworkmanlike 
manner” 


Plaintiff manufacturing company operated 
a plant in which it did electroplating, stamp- 
ing and machine work. Articles to be elec- 
troplated were pre-soaked in an open-top 
iron tank containing solventol, a cleaning 
liquid. The tank held about three hundred 
gallons of the solution, which came within 
three to five inches of the top, was heated 
almost to the boiling point, and threw off a 
thin vapor. To protect an employee from 
falling into the tank while leaning over to 
dip in the articles to be soaked, plaintiff 
company constructed a pipe protectrve rail- 
ing around the top of the tank. The day 
of the fire, defendant’s employee was called 
from work he was doing for the plaintiff 
company elsewhere in the plant and asked 
to fasten the railing. He brought with him 
an electric welder to fasten and hold the 
lugs of the iron railing to the iron tank, and 
plaintiff's employee held one end of the rail- 
ing in place for welding. When the electric 
arc was applied, the vapor from the tank 
ignited and the liquid burst into flames. The 
top of the tank was immediately covered 
with sheet metal and wet burlap sacks to 
smother the flame. This cover was lifted 
by fire department employees to insert the 
nozzle of a hose and inject some undisclosed 
liquid, whereupon there occurred a flaming 
overflow of the liquid, causing damage to 
the plant and equipment. Plaintiff company 
and its insurance carrier, as subrogee to 
the extent of its paid liability, brought suit 
against the defendant, alleging actionable 
negligence on the part of defendant’s em- 
ployee who conducted the welding operation 
which led to the fire. Upon trial by the 
circuit judge without a jury and a judgment 
for defendant, plaintiffs appealed. 


The specific contention of the plaintiffs was 
that the defendant was negligent in using 
the electro weld on the tank without in- 
vestigating the explosivé nature of the liquid 
or without draining the tank, in not using a 
method other than welding, in permitting the 
torch flame and heat to come close to the 
liquid, and in conducting its operation “in a 
careless and unworkmanlike manner.” The 
circuit court found “that defendant’s employee 
was directed to fasten the railing to the tank 
by welding. Plaintiff’s operator of the tank, 
in answer to inquiry by defendant’s em- 
ployee as to whether the liquid was inflam- 
mable, said he did not know. No warning 
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that the liquid was inflammable was given 
defendant’s employee and evidently none of 
plaintiff's employees knew it was inflam- 
mable. Was defendant chargeable with want 


o” 


of care under the circumstances mentioned? 


In view of such circumstances, especially 
since the welding was being done by direc- 
tion of an employee of plaintiff company, 
the appeal court did not consider it the duty 
of defendant’s employee to sample the solu- 
tion as to its inflammability or to drain the 
tank before doing the welding. The judg- 
ment for defendant was affirmed.—Gerity- 
Adrian Manufacturing Corporation et al., 
plaintiffs, appellants v. The Fred Christen 
& Sons Company. Michigan Supreme Court. 
April 9, 1945. 12 CCH NEGLIGENCE Cases 61. 
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LETS GET THE ADMIRAL HIS HORSE / 


Admiral Halsey has 
his eye on a fine white 
horse called Shirayuki. 

Some time ago, at a 
press conference, he 
expressed the hope 
that one day soon he 
could ride it. 


Official 
U.S. Navy Photo 


The chap now in Shirayuki’s saddle 
is Japan’s Emperor — Hirohito. 

He is the ruler of as arrogant, 
treacherous, and vicious a bunch of 
would-be despots as this earth has 





ever seen. 

Well, it’s high time we got the Em- 
peror off his high horse, and gave 
Admiral Halsey his ride. 

The best way for us at home to have 
a hand in this clean-up is to support 
the 7th War Loan. 

Your personal quota is big— bigger 
than ever before. So big you may feel 
you can’t afford it. 

But we can afford it —if American 
sons, brothers, husbands can cheerfully 
afford to die. 


All OUT FOR THE MIGHTY 7” WAR LOAN 
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